Massachusetts Law Quarterly 


MARCH, 1947 








TWENTY-SECOND REPORT OF THE JUDICIAL COUNCIL 





Exceptions and Appeals—In Equity av rie Cowes aea 
sion and Draft Act - tad ak Fel 


Notice to Bence Deigre oe A pet age: » of theft Prefs 
Rule - - 22 


Tax Receivers ee ee ae ne et are eS 


Criminal Law—Sentencing mm: si Ase ¥d Olfenders—Release 
of Drunks - - - - 53 and 64 


Divorce— Repeal of Two-Year Prohibition of Remarriage After 
Absolute Decree we ee Se ea i oe ae 


Plan to Save County Money Reducing Reronding i 
in Mortgages - - 


Evidence— Private Conversations between Husband and Wife - 


District Courts—Circular Letters of Administrative Committee - 
Discussion of “The District Court Problem” - - 86 and 92 
Service of Notice to show cause - - = = = © = 67 


Summary Process Actions—Rent Regulations - - - - 87 


For Other Matters— See Table of Contents on Page 1. 





Issued by The Massachusetts Bar Association 
53 State Street Boston 9, Mass. 











Public Document 


TWENTY-SECOND REPORT 
Judicial Council of Massachusetts 
For the Year 1946 


CONTENTS OF THIS REPORT 
InDEX TO STATISTICAL TABLES 
Tue Act Creatine THE Counct, — MEMBERS OF THE Counc 
RECOMMENDATIONS ADOPTED IN 1946 
Reports REQUESTED BY THE LEGISLATURE 
PENALIZING CERTAIN STRIKES AFFECTING THE PUBLIC HEALTH AND PUBLIC 
Sarety — SENATE 302 ‘ 
EXCEPTIONS AND APPEALS IN Equrry AND IN PROBATE Courts - — Sr. 1945, 
Cuapters 469 anp 530 — S. 235 anp 238 — Drart Act ‘ 
Norice to BENEFICIARIES BEFORE AND AFTER PROBATE OF Wi — Re- 
SOLVEs CHAPTER 32, Drart RULE 
Tax RECEIVERS — RESOLV ES CHAPTER 6 
UnnatTurRAL Acts as GRouNDS FOR Divorce, House 949, “Drart Act 
REQUIREMENT OF HEARING IN SUPERIOR Court BEFORE Divorce Lise 
FiLep, House 159 
Lack or DuE Care AND ConTRIBUTORY NEGLIGENCR, H. 440 — Drarr Act 
MEDICAL EXAMINATION IN PERSONAL INsuRY CasEs — House 951 
Documents UsEp To REFRESH RECOLLECTIONS — HovusE 952 . 
OPERATION OF Motor VEHICLES AT GRADE Crossinos, H. 259 anp 260 
CRIMINAL JURISDICTION OF District Courts — H. 698 
MENTAL HospitTaL ReEcorps — H. 63 
RELEASE ON Baru iw Certain Cases—H. 1883 
Tue Crime or BREAKING AND ENTERING — H. 438 
JOINDER OF Parties — H. 935 
Entry Fees ror PLAINtirrs UNDER Sr. 1943, C. 350 — Drart Act 
WalIver py COMMONWEALTH OF IMMUNITY FROM LIABILITY in Tort WI?HIN 
THE ADMIRALTY JURISDICTION — H. 1121 . 
TRANSFER AND DISCHARGE OF PERSONS Commrrrep TO THE VETERANS’ 
ADMINISTRATION — H. 59 . 
TRIALS BEFORE THREE JUSTICES OF THE SUPERIOR Court, S. 234 
SENTENCING AND TREATMENT OF OFFENDERS, RESOLVES Cc. 16. 
RELEASE OF DrunKs — REPEAL oF Sr. 1946, C. 274 
REPEAL OF Two YEAR PROHIBITION OF REMARRIAGE AFTER ABSOLUTE Divorce 
(Report REQUESTED IN 1945) Drarr Act . 
H. 365 or 1945 (Report REQUESTED IN 1945) —A PLAN To Save Counties 
Some Money sy RepuctnG RecorpinGs OF REPETITIONS IN MORTGAGES 
— Drarr Act . 
Apoprion — Discretion or Court To Warve Report BY “DEPARTMENT OF 
Pusiic WELFARE FOR CausE — Drart Act 
EVIDENCE 
PRIVATE CONVERSATIONS BETWEEN HusBAND AND WIFE — Drart Act 
Minority Report By Mr. Moipoon . 
CommerctaL Lists AND THE Like — Drart Act 
REPUTATION AS TO CHARACTER — Drart Act 
JUDGMENT BY AGREEMENT IN Motor VEHICLE CasEs — ‘Drarr Act 
Rute RECOMMENDED TO THE SUPERIOR CouRT AND Boston Municipat Court 
As TO Motions To Nonsuit oR DEFAULT 
SALARY OF SECRETARY OF THE JupIcIAL CounctL — Drart Act 





CircULARS OF THE ADMINISTRATIVE COMMITTEE OF District Courts OF JAN- 

UARY 2, AND JuLY 20, 1946 aND JaNuARY 2, 1947 : ‘ a 
Discussion OF “THE District Court PROBLEM” . : . 86 and 92 
Service or Notice To SHow Cause : ‘ : 
Summary Process Actions — RENT REGULATIONS ror Housinc ; 87 
District Court BuSINEss . ‘ ‘ : ; - 93 

ANNUAL SuMMARY OF Work OF THE VARIOUS Courts . ’ : : ‘ 97 





PUBLICATION OF THIS DocumENT APPROVED BY THE COMMISSION ON ADMINISTRATION AND Finance 
2400-10-46-19562 





STATISTICAL INDEX TO APPENDIX D 


SUMMARY OF THE WORK OF THE VARIOUS COURTS AND STATISTICAL TABLES 


Supreme Judicial Court 
Full Bench cases 


Sept. 1, 1946, and details of business in Suffolk County 


Superior Court: 


Pre-trial sessions and Results in Suffolk, Hampden and Worcester 


Advanced Cases ‘ 

Cost of references to Masters ond Auditors 
Cases referred to Masters and Auditors 

Civil business — for year ending June 30, 1946 
Criminal business for year ending June 30, 1946 
Appellate Division for Criminal Sentences 


Land Court business for 1945-46 . 
Probate Court business in all counties in 1945 . 
District Courts for year ending October 1, 1946 ‘ 
District Courts — Seven Year Comparative Table 1939-46 
Municipal Court of the City of Boston 
Civil business, summary for 1945-46 . 
Sub-division — Contract and Tort 
Tort Entries, Removals and Trials 
Supplementary Process Entries 
Summary Process (Ejectment) Entries 
Small Claims, summary 
Criminal business for year ending Sept. 30, 1946 
Automobile law, 7 
Parking law (St. 1935 c. 176 amended) 


Boston Juvenile Court 
Trial Justices (Criminal business) 


Industrial Accident Board — Business and Cost 


Appellate Tax Board 


, 97 
Entries in all counties, other hen Full Bench cases, Sept. 1, 1945- 97 


98 


98 

102 

101 

. 301 
111-121 
110 

100 


102 

122 
facing 92 
93 

103 


- 103, 108-9 


103 
104 
104 
104 
104 
105 
105 
105 


105 


91 


106 


106-107 











STEN +4DeE 





St alte 95 ch Be 
eo 





ite 


eer emeereren ee 


iis Sidhu at cae Se TR ae oe 





The Commonwealth of Massachusetts 
: 

97 F 

97 | 

98 | Fesrvuary, 1947 

To His Exce.iency, Rosert F. Braprorp 

98 Governor of Massachusetts. 

102 

= In accordance with the provisions of section 34B of chapter 221 
121 , of the General Laws (Ter. Ed.) we have the honor to transmit the 
110 | twenty-second annual report of the Judicial Council for the year 1946. 
100 § FRANK J. DONAHUE, Chairman, 

: NATHAN P. AVERY, Vice-Chairman. 

102 § LOUIS 8. COX, 

122 JOHN E. FENTON, 
592 F JOHN C. LEGGAT, 

93 | WILFRED BOLSTER, 

103 4 FRANK L. RILEY, 
8-9 | FREDERIC J. MULDOON, 

103 4 SAMUEL P. SEARS. 

104 WILFRED J. PAQUET, 

104 

104 

104 


S S5 
or oo 
<i RETRAIN At 8 et 


-107 








An AcT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Stupy oF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE CouRTs. 





Acts or 1924, CHapTEer 244 
As amended by St. 1927, c. 928, and St. 1980, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


| 
& 
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Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to 
time by him; the chief justice of the superior court or some other 
justice or former justice of that court appointed from time to time by 
him; the judge of the land court or some other judge or former judge 
of that court appointed from time to time by him; the chief justice of 
the municipal court of the city of Boston or some other justice or 
former justice of that court appointed from time to time by him; one 
judge of a probate court in the commonwealth and one justice of a 
district court in the commonwealth and not more than four members 
of the bar all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 
termine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- 
mit for the consideration of the justices of the various courts such sug- 


gestions in regard to rules of practice and procedure as it may deem 
advisable. 

Section 34C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council 
and the several members thereof shall be allowed from the state treasury 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 


thereof, shall receive from the commonwealth a salary of thirty-five 
hundred dollars. 


Louts 8. Cox of Lawrence Frank L. River of Worcester 
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MEMBERS OF THE COUNCIL 


Fran«x J. Donanvus of Boston, Chairman 
Nartuan P, Avery of Holyoke, Vice-chairman 
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TWENTY-SECOND REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
RosBeErt F, BRADFORD 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), ‘for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.’’* 

Since the last report Samuel P. Sears of Newton was reappointed 
as a member of the Council for a four-year term by Governor Tobin. 


RECOMMENDATIONS ADOPTED IN 1946 


During the last session of the legislature the following recom- 
mendations of the Council were adopted in addition to various 
negative recommendations on matters referred to the Council by 
the legislature which were followed. 

The recommendations adopted appear in the statute book for 1946 
as: 


Chapter 275, relative to sentences of persons already under 
sentence to the Massachusetts Reformatory (see 21st Report, 30); 


Chapter 276, relative to further sentencing of persons already un- 
der sentence to State Prison (see 21st Report, 35); 


Chapter 342, relative to the service of process on certain foreign 
corporations (see 21st Report, 38); 


Chapter 448 regulating appeals from commitment of neglected 
children (see 21st Report, 27); 


Chapter 450 relative to the admission of material facts and docu- 
ments. The draft of this act submitted by the Council was revised by 
the Judiciary Committee and passed in the revised form (cf. 21st 
Report, 57); 





*In 1925, the legislature also submitted the following request to the council. 


1925 Resotves, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means 
for expediting the trial of cases and relieving congestion in the dockets of the Superior 

urt, and, among other things . . . ways and means for encouraging, so far as consistent 
with constitutional rights, trials without jury ... and any other ways and means that may 
appear feasible to said council for improving and modernizing court procedure and prac- 
tice so that, consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimized. (Ap- 
proved April 24, 1925).” 
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Chapter 473, providing for the admissibility in evidence of prop- 
erly kept hospital records of other states as the records of Massa- 
chusetts hospitals are admitted (see 21st Report, 56). 

The reasons for these statutes can be readily found in the 21st 
Report (Public Document No. 144) reprinted in the Massachusetts 
Law Quarterly for December 1945. 


REPORTS REQUESTED BY THE LEGISLATURE OF 1946 


This year the ‘‘subject matter” of twenty-one (21) bills, or re- 
solves, pending before the legislature were referred to the Council 
with requests for a report on each. On these matters we report as 
follows: 


SENATE 302 


By Resolves Chapter 44 the Council was requested to investigate 
and report its recommendations on the subject matter of Senate Bill 
302 which reads as follows: 


AN ACT PENALIZING CERTAIN STRIKES AFFECTING THE PUBLIC HEALTH AND PUBLIC 
SAFETY 


Chapter one hundred and forty-nine of the General Laws is hereby amended by 
inserting after section one hundred and forty-two F, inserted therein by chapter 
three hundred and four of the acts of nineteen hundred and thirty-three, the fol- 
lowing section, under the heading Strikes Affecting the Public Safety and Public 
Health. 


Section 142G. The paramount interests of the public safety and public health 
requiring that certain public services, whether performed by or for the common- 
wealth or any political subdivision thereof, or for the inhabitants of any territorial 
subdivision thereof, shall not be interfered with or lessened by voluntary action 
of any person or group of persons, no person employed in any public service, other 
than federal, the lessening or cessation of which would adversely affect the public 
safety or public health, or either, shall take part in any strike adversely affecting 
such public service. Whoever violates any provision of this section shall be 
punished by a fine of five hundred dollars. 


The subject matter of this bill relates to a question of substantive 
law involving such broad questions of legislative policy that the 
Council is neither organized nor equipped to investigate the subject, 
hear those who might wish to be heard in regard to it, and prepare an 
adequate rep ort in regard to it. The Council therefore respectfully 
asks to be excused from reporting on the question involved. 
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EXCEPTIONS AND APPEALS IN EQUITY AND IN THE 

PROBATE COURTS AND THE FORM AND METHOD OF 

PREPARING THE RECORD FOR THE SUPREME JUDICIAL 
COURT IN APPELLATE PROCEEDINGS 


CHAPTERS 469 AND 530 or 1945 — SENATE 235 AND 238 


By Chapter 469 of the acts of 1945, Section 9 of Chapter 215, of 
the General Laws relating to probate courts was amended by adding: 


“Tn lieu of an appeal a person aggrieved may allege exceptions as provided in 
Section 113 of Chapter 271.” 


By Chapter 530 of the acts of 1945, Chapter 231 was amended by 
inserting a new section. 


“96A. In suits in equity a person aggrieved by an opinion, ruling, direction or 
judgment of a single justice of the Supreme Judicial Court or Superior Court or 
of the Land Court may in lieu of claiming an appeal as provided in Section 96 
allege exceptions as provided in Section 113.” 


As stated in the 21st Report of the Judicial Council (pp. 7-8) the 
purpose of these acts was to reduce the volume and expense of 
records in appellate proceedings. The effective date originally speci- 
fied in both acts was March 1, 1946. The Council recommended 
postponement of the effective date to allow time for further study. 
Thereafter by Chapters 88 and 610 of 1946 the effective date of both 
acts was changed first to August 1, 1946 and then to March 1, 1947 
and by Resolves Chapter 7 and Chapter 94 the Judicial Council 
was requested to “further investigate the subject matter.”’ 

Meanwhile two bills (Senate 235 and Senate 238) proposing other 
changes in appellate procedure, both in equity and in the probate 
courts, were introduced, the detailed specifications being contained 
in S. 235 relating to equity cases, and S. 238 (relating to proceedings 
in the probate courts) simply incorporating by reference the specifi- 
cations in §. 235. Thereafter, by Resolves Chapters 8 and 12, both 
bills were referred to the Council with a request for a report on ‘‘the 
subject matter.” 

The subject matter of all these resolves involves controversial 
questions as to which there has been marked difference of opinion 
among members of the bench and bar. 


Discussion of the Acts of 1945 


First as to Chapter 530 of 1945, relating to equity cases. 

The General Court, apparently, overlooked the fact that by Sec- 
tion 144 of Chapter 231, Section 113 providing for exceptions was 
expressly made applicable to equity cases in addition to a right of 
appeal. (See also G. L. Chapter 214 §§ 25 and 25A.) 
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We recommend the repeal of Chapter 530, on the ground that it is 
unnecessary and that, because of its phraseology, it would confuse 
practice throughout the commonwealth. We submit later in this 
report certain recommendations as to equity procedure. 

Second as to Chapter 469 of 1945, relating to probate courts. 

The present methods of carrying cases to the Supreme Judicial 
Court for review differ in different courts and in different kinds of 
cases in the same courts. 


I. 


II. 


III. 


IV. 


In cases at law tried by a jury only questions of law may be 
carried up and this is done by a bill of exceptions in Massa- 
chusetts. 


In cases at law tried before a judge without a jury the same 
rule applied, the decision of the single judge having the same 
finality as a verdict of a jury. 


In equity cases, which are always tried before a judge with- 
out a jury (except in rare cases, in which special issues are 
ordered tried by jury) the usual method is by appeal which 
carries up not only questions of law but questions as to the 
soundness of the single justice’s findings of fact and exercise 
of discretion — in other words the whole case (provided all 
the evidence on the questions raised is reported and printed 
and this is sometimes expensive). 


In the Land Court in contested cases (under G. L. Chapter 
185 § 15) questions of law may be taken to the Supreme 
Judicial Court “in the same manner in which questions of 
law are taken to that court from the Superior Court’ which 
means by bills of exceptions ordinarily, but in equity cases 
by bills of exceptions or by appeal. In contested cases in the 
Land Court the judge always files a written opinion on facts 
and law. 


In the probate courts there have never been exceptions 
hitherto. Until 1919there wasa full appeal toasingle justice of 
the Supreme Judicial Court under Revised Laws C. 162, and 
the case was retried under R. L. C. 173 § 106. In 1919 by 
C. 274 this practice was changed; the intermediate appeal to 
a single justice of the Supreme Judicial Court was abolished, 
and appeals from the probate courts directly to the full 
bench of the Supreme Judicial Court were provided for and 
placed on the same basis as appeals in equity cases before a 
single justice of the Superior Court so that an appeal carries 
up questions of law, fact, and discretion. These provisions of 
1919 now appear in G. L. C. 215 § 19; G. L. C. 231 § 113, 
as already pointed out, provides for exceptions and S. 144 of 
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that chapter specifically applied S. 113 and other sections to 

. proceedings in the probate courts and the Supreme Judicial 
Court upon an appeal from a probate court “‘so far as they 
are applicable.” 

l In the case of Mackintosh, Petitioner, 246 Mass. 482, 485, Chief 

f  § Justice Rugg, speaking for the court, after describing the history of 


probate procedure decided that § 113 providing for exceptions was 

not “applicable” to probate courts. Accordingly the only method of 
carrying up questions from a probate court is by appeal. 

The subject matter, including the two acts of 1945, referred to 

have been discussed in articles by Thomas H. Mahoney, Esq.; by 

e | Benjamin Goldman, Esq. (the petitioner for S. 235 and 238); by 

' Messrs. Asa 8. Allen and Richard Bancroft in the “Bar Bulletin’ 

for March, April, and May 1946 respectively; by the Committee on 

the Amendment of the Law of the Boston Bar Association (see Bar 

Bulletin for November 1946, p. 259). See also Mr. Goldman’s articles 

in the Law Society Journal for February 1946, and in 23 BU. Law 

Review (January 1943, 66-106). From these discussions, as well as 

others, there appears to be general agreement, with few exceptions, 

that have come to our attention, that both Chapters 530, relating to 

equity, and 469, to provide for bills of exceptions in the Probate 

Courts, would confuse practice and should be repealed. We have 

also inquired of the judges of probate in all the counties as to their 

r | ___ views about those statutes and about bills of exceptions in the pro- 

bate courts and they have expressed their views separately, but 


a OD DO eM OO 


df unanimously, in opposition to bills of exceptions and report that they 
h' | know of no demand from the bar (with one exception) for such 
s | change. 

e Perhaps the most typically illuminating account in detail of the 


effects the acts of 1945 would have on the probate courts is the letter 
of the judge of the Berkshire Probate Court who says: 


“T believe it would be a great mistake to allow these statutes to become effec- 
tive. I cannot understand why they were ever enacted in the first place. 

“Speaking for the court over which I preside here in Berkshire I feel quite 
positive that the members of the Berkshire Bar would be unanimously opposed 
to such legislation. There is no need of it here. . . . Little, if anything, would be 
saved litigants by allowing them to go up on bills of exception instead of appeals. 


nm m 
scm csi marin ar Ces aaa had: 





, Lawyers are accustomed to the present method_and all those I’ve talked with pre- 

ll fer that no change be made. ... 

d 4 “If the statute allowing appeals becomes effective we will have to have full 

a i time stenographers. At the present time we don’t have a stenographer in court on 

Ss ; average of more than one or two days a month. Stenographers capable of taking 

yf court dictation are scarce, and they demand and get big wages. The cost of hav- 

3, j ing one attend court regularly would be considerable. 

if “Our whole system of hearing cases would have to be revamped here in Berk- 
shire. We allow attorneys to pom up cases for hearing any day when there is 
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hearing time available on the court calendar. I am here daily from 9:30 to 4 or 
4:30, but am not on the bench all that time. Much of my work is “paper work,” 
as you know, and is done in chambers. I might hear a matter at 10 o’clock which 
lasts till 10:30. Then I might be in chambers for an hour and then hear a case 
from 11:30 until 12:30. Then work in chambers till 2:30, then hear three or four 
uncontested divorce cases which might take an hour. From 3:30 till 4:30 I might 
hear cases or I might be in chambers working or keeping appointments with 
people who wish to see me on probate matter. All this time the stenographer, un- 
der the proposed plan is present, taking testimony while cases are heard and just 
hanging around the rest of the time. 

“The lawyers like our system of marking cases and would resent any change 
which would require all cases to be marked for designated days just to keep a 
court stenographer busy. Many of them have to travel 25 or 30 miles to get here, 
and they like to be able to try their cases on the days most convenient for them 
to be in Pittsfield. 

“In brief, we do not have enough work here to keep a stenographer busy five 
days a week. We probably couldn’t hire one for three days a week. The one we 
use now is a married woman and we have to give her at least a couple of days 
notice when we want her in court. 

“Our present system seems to satisfy the members of the bar who, after all, are 
the ones best able to judge whether there should be a change. The statute allow- 
ing bills of exception would be a burdensome and unwarranted expense and would 
throw out of gear the machinery which, to date, has operated to everyone’s satis- 
faction here in Berkshire County.” 


The other letters express similar views. 
We received from the county commissioners of Essex County a 
copy of the following vote: 


“At a regular meeting of the County Commissioners held at Salem on Tuesday, 
May 28, 1946, Chairman Thompson and Commissioners Manning and Pratt 
were present. 

“Upon motion of Mr. Manning, seconded by Mr. Thompson, it was unani- 
mously VOTED: 

“That the Judicial Council be advised that the County Commissioners of Essex 
County are opposed to the provisions of Chapter 469 of the acts of 1945, entitled 
‘An act providing for bills of exceptions in probate proceedings,’ which act 
amended Section 9 of Chapter 215 of the General Laws, because of the estimated 
cost of $8,000 to the County of Essex to carry out the provisions of this act.’’ 


Reports from other counties estimate comparable increased ex- 
pense of substantial amounts for official stenographers (assuming 
that they could get them) which would be added to the already large 
cost to the counties of maintaining the courts. The reports also show 
that outside of the Metropolitan district it is very difficult to secure 
competent court stenographers in addition to those now acting in the 
Superior Court. 

The following figures from the various counties are illuminating as 
to the number and cost of appeals. 
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STATISTICAL INFORMATION RECEIVED FROM THE PROBATE CouURTS 


Berkshire County 


“From 1941 to 1945 inclusive, ten appeals were claimed. Four of 
these were entered in the Supreme Judicial Court, the total cost for 
printing the record in these four cases was $533.50, the average in 
each case being $133.40. In the remaining six cases the appeals were 
dropped before any expense of printing was incurred.” 


Hampshire County 


‘“‘We have had four appeals and one reservation and report since 
1938. They are listed as follows: 





1939 — One appeal. Cost of record............. $47.60 
1940 — One appeal. Cost of record............. 58.00 
1941 — One appeal. Cost of record............. 230.00 
1941 — One reservation and report, cost of record. 56.00 
1944 — Construction of will. Cost of record...... 48.60 

NE 66: 0kecdscdsdpranisvencenies $439.20 


Cost of Stenographer in Hampshire County Probate Court 1940-1945 
1940 — $53; 1941 — $45; 1942 — $61.80; 1943 — $33.24; 1944 — 
$00.00; 1945 — $17.16. 
Plymouth County 


‘‘We do not average more than two or three appeals annually.” 


Franklin County 


“There are are few probate appeals in this county — probably 
much less than one a year since 1914.” 


Bristol County 


Siz Year 

1940 1941 1942 1943 1944 1945 Total 

Ns sn caunebie 3 5 9 7 3 6 33 

Reports filed........ 0 1 0 0 0 0 1 

Net cost of record. ... $204.00 $260.60 $375.80 $816.45 $129.40 $1,786.25 
Appeals entered in 

8. J.C. 0 2 2 1 1 3 9 


Detailed figures as to appeals in other probate courts in Worcester, 
Essex, Middlesex, Norfolk and Suffolk counties will be found in 
Appendix B, pp. 94-95. 

The net result of our inquiries and consideration is that we not 
only find no substantial opinion of the bench or bar in favor of intro- 
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ducing bills of exceptions in the probate courts, but we do find wide- 
spread, substantial opinion against it and emphatically in favor of 
the repeal of Chapters 469 and 530 of 1945. We recommend the 
following: 

DRAFT ACTS 


1. Chapter 469 of the Acts of 1945 is hereby repealed. 
2. Chapter 530 of the Acts of 1945 is hereby repealed. 


Later in this report we recommend a draft act for certain changes in 
place of the provisions of these acts. 


SENATE 235 AND SENATE 238 


These bills will be considered together as Senate 238 would simply 
apply to the probate courts by reference, the provisions of Senate 
235 wf it should be enacted. 

Senate 235 is entitled “an act relative to facilitating appeals in 
proceedings in equity and reducing the cost thereof.’’ Section 1 con- 
tains the substance of the bill and it would strike out Sections 23 as 
amended and 24 of Chapter 214 of the General Laws which are 
printed in a footnote.* 

In place of these two sections Senate 235 would insert new sec- 
tions, each with many subdivisions. 

The first paragraph is a mandatory provision for an official steno- 
grapher in ‘‘any issue of fact.” 

*Section 23 (as amended by St. 1945 C. 394, §1) now provides: 

“*§23. Report of facts. — The justice of either court by whom a decree was made, if a 
written request by any party entitled to - ow therefrom is filed in the office of the clerk 
of such court within four days after such party has been notified of the entry of the 
decree, shall report the material facts found by him within thirty days after the filing of 
the request as aforesaid or within such further time as the chief justice of such court may 
grant, upon written request by such justice within said thirty day period; provided, that 
where such decree is entered upon an order made by a justice other than the one entering 
the decree, such other justices shall make the —— of material facts requested under 


this section. If no request for a report of material facts is so filed, such report shall be in 
the discretion of the justice. (1945, 394, §1, effective Oct. 1, 1945).” 


Section 24 now provides: 

“$24. Report of Testimony upon A poss. — Upon an appeal, the testimony of wit- 
nesses who have been examined orally before a justice of either court shall, at the request 
of any party made before any evidence is offered, be reported to the full court. The courts 
shall provide by general rules for some convenient and effectual means of having the 
same reported by the justice by whom the case is heard or by a person mye 5 by him 
for that pur . Except as provided in section one hundred and twenty-five of chapter 
two asda’ and thirty-one, no oral evidence shal) be exhibited to the full court, but the 
cause shall be heard on appeal upon the same evidence as on the original hearing.” 


So far as the probate courts are concerned the reasons against this 
mandatory requirement have already been stated. As to equity 
cases in the Superior Court a court stenographer is now present dur- 
ing sessions for hearings on the merits. The proposed language would 
make this mandatory every time a motion is heard involving any 
question of fact whether anyone wanted him or not. We see no need 
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of this provision and do not recommend it. The reason for the pro- 
posal, we understand, was to do away with the present requirement 
of a “request before any evidence is offered” in Section 24 above 
quoted. We agree that the request at that time should not be required 
and have so provided in the draft act submitted later herein. 


Reports of Material Facts 


Section 23A (a) would require a judge, whether requested or not, 
in every equity case, to ‘make detailed findings of all the subsidiary 
and all the ultimate facts which are pertinent to the issues and — state 
separately his conclusions of law thereon and shall then direct the entry 
of the appropriate decree.” 


We do not recommend this section. 


In the first place — We see no occasion for detailed reports in equity 
unless requested, but we believe the time for such request should be ex- 
tended from the present four to ten days and have so provided in the 
draft act herein. 

In the second place, the section appears to be based on Federal 
Rule 52, but contains mandatory language, (not in the federal rule) 
which, in our opinion, would cause confusion and delay and unneces- 
sary controversy. The Federal rule provides that ‘‘the court shall 
find the facts specially and state separately its conclusions of law 
thereon.”” The reason for and nature of this provision is stated by 
the Advisory Committee on Rules (which prepared it) in its recent 
report (on Amendments) to the Supreme Court of the United States 
in June 1946 (p. 67) as follows: (citations omitted) 


“Findings of fact aid in the process of judgment and in defining for future cases 
the precise limitations of the issues and the determination thereon. Thus they 
not only aid the appellate court on review but they are an important factor in the 
proper application of the doctrines of res judicata and estoppel by judgment. ... 
These findings should represent the judge’s own determination and not the long, 
often argumentative statements of successful counsel . . . Consequently they 
should be a part of the Judge’s opinion and decision, either stated therein or 
stated separately. . . . But the udge need only make brief, definite, pertinent 
findings and conclusions upon the contested matters; there is no necessity for over- 
elaboration of detail or particularization of facts. 


In other words the rule merely calls for the present better judicial 
practice in preparing reports, not only in equity, but in the Land 
Court, where written decisions are filed in practically all contested 
cases. This practice, and the sort of thing that it does not con- 
template, appears in the recent opinion in Fields et al v. Parasaskis, 
318 Mass. 726 in which the court said: 


“The defendants in this bill in equity . . . made a motion that the judge make 
another ‘report of material facts’ prepared by the defendants which added more 
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than two thousands words to the ‘findings of material facts’ already filed. To the 
refusal of the judge to adopt and report... . they claimed an exception, which they 
present to us on a bill of exceptions. 

“Tt is true that when a judge refuses, after timely request under G. L. Ter. Ed. 
C. 214, Sec. 23, to ‘report the material facts found by him’ his refusal to perform 
his statutory duty may sometimes be such error of law (Porter v. Porter, 236, 
Mass. 422) as to give ground for an exception under G. L. Ter. Ed. C. 231, Secs. 
113, 144. Snow v. Boston Blank Book Co. 153 Mass. 456.... But the material 
facts that a judge in an equity case may be required to report are facts that the 
judge acting in good faith thinks material to the decree entered by him and that 
form the basis for it, and not facts material merely to the case in some aspect of 
it. This is fully explained in our decisions. Plumber v. Houghton & Dutton Co. 
277 Mass. 209... 

“The right of an appellant to require a report of material facts is not a right to 
catechize the judge, or to require him to deal specifically with alleged facts se- 
lected by the appellant. The appellant must accept the report that the judge 
makes, and argue his appeal upon that report together with the rest of the tech- 
nical record, which does not include the evidence, unless the appellant has taken 
the precaution of seasonably requiring, and thereby making part of the record, a 
report of the evidence under G. L. Ter. Ed. C. 214, Sec. 24, or 215, Sec. 12. 
Merrill v. Everett, 293 Mass. 327... . The exception taken by the defendants is 
founded upon a misunderstanding of our settled equity practice. .. . 

“Obviously the facts stated in the bill and those found by the judge supported 
his final decree. . . . The extensive litigation of which the defendants complain was 
caused by their own unconscionable conduct. ... The appeal and bill of exceptions 
are frivolous.’”’ Double costs and 12% interest imposed. 


Shortening the Record 


This subject has been discussed from time to time for many years, 
particularly in connection with long and complicated cases (see 
2nd report of Judicature Commission, p. 68-70, 13th Judicial Council 
report, p. 41.) 


Sections 24 (b), (c), (d), (e), and (f). 


These provisions as to ‘“‘the mechanics” of preparing the record 
(as stated by the petitioner in his article in the “Bar Bulletin” for 
April 1946, p. 80) are “based upon Federal Rule 75.”” The present 
law as to records appears in Wyness v. Crowley 292 Mass. at pp. 460- 
61. It recognizes the possibility of omitting immaterial matter when 
the appealing party wants to appeal on the pleadings and on the 
judges findings. Where the evidence is to be reported, however, the 
opinion does not appear to recognize the possibility of abbreviation. 
One of our most experienced judges has written us: 


“T would like to see a method by which the evidence in equity appeals can be 
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cut down to that which is really pertinent to the true issues and by which it will be 
impossible for an unreasonable litigant to force his adversary to print an unneces- 4 
sary bulk of immaterial matter. I am by no means convinced that that cannot be 
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done. I am not sure that this is ‘he way. Perhaps more could be accomplished in 
the long run by not trying to do so much at once and by reducing the proposed 
statute to a few simple provisions cutting down the amount of evidence required 
to be printed and perhaps employing the designation method for that purpose.” 






























the 
hey 


Ed. 
orm There are various forms of ‘designation method.” One was re- 
236, | ferred to in our 21st Report (p. 8) as commonly used in the 3rd and 
ecs. |) 4th Federal Circuits. Another, with which many members of the 
rial | Massachusetts bar are more familiar because of its common use in 
san j the Federal courts in Post Office Square, is Rule 14 of the Circuit 
tof ff Court of Appeals for the Ist Federal Circuit. There are also methods 
Co. in use, or suggested, by which the record may be abbreviated with 
| the approval of the court if the parties do not agree. This whole sub- 
t to ject is one of detail in the light of the decisions and practice of the 
;se- | Supreme Judicial Court and seems peculiarly a matter to be regulated, 
idge | if regulation is needed by rule of that court rather than by wholesale 
ech- | legislation. It seems very probably within the words “preventing 
ken § delay” or “expediting the decision of causes” or “remedying abuses 
‘d, & and imperfections in practice and diminishing costs,’’ all of which 
12. 9 are recognized as the subject matter for rules of court by G. L. 


tis § Chapter 213, Section 3. We think this would be more clearly under- 


~~ i stood, however, if Section 24 of Chapter 214 which provides for a 
was | report of the evidence on request were amended by a specific pro- 
liom ' vision that the court may by rule authorize and regulate the diminu- 


| tion, or abbreviation, of the evidence and the record on appeals to 
matters really pertinent to the true issues. We so recommend and 
include a provision for this slight clarification in the draft act sub- 
mitted. The court can then consider what, if any, changes of detail 
will be helpful and possible in the light of Gordon v. Guernsey, 316 
Mass. 106. The court, of course, suffers as well as the litigants when 
records are too long, because they have to read them. We attach in 
a footnote the number and costs of equity appeals since 1941 in 
Suffolk County where most of the equity business is done.* 
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*Number and cost of Equity Appeals in Suffolk Superior Court 
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The total number of records includes appeals in suits in equity as well as proceedings 
under the Compensation Act, as compensation cases are sometimes treated as equity 
cases. The figures are broken down to show the proportion of compensation cases to the 
total records prepared. 

















1941 Number Cost 
Appeals 26 Records $6,910.50 
Wedeman? ’s Compensation 6 ” 606.00 

32 $7,516.50 

oe 
ae 22 = $3,661.00 
4 lle s Compensation 6 . 548.00 
28 $4,209.00 
19438 
so 26 " $4,766.00 
orkmen’s Compensation 14 . 2,266.00 
40 $7,032.60 

ae 
epenele 18 o $2,628.00 
rkmen’s Compensation 4 ” 331.00 
22 $2,959.00 

1945 
Appeals 21 ’ $3,965.00 
Workmen’s Compensation 9 - 1,105.00 

30 $5,070.00 

ae a inclusive) 
Appeal 8 15 “ $5,609.00 
orkmen’s Compensation 2 " 189.00 
17 $5,798.00 


Section 23A (b) seems unnecessary as the court can amend its 
findings without any statute (see Kevorkian v. Moors, 299 Mass. 163, 
166.) 

Section 23A (c) provides that “any party may file requests for 
findings of facts or rulings of law, but they shall not be necessary for 
the purposes of review” and that the court must act on requests for 
rulings. 

We do not recommend this section. We know of nothing to prevent 
a party from filing a brief with the judge at the close of a hearing, on 
points which he considers important. It is not uncommon for counsel 
“‘to fire a mass of requests at the trial judge upon which his ruling 
will be of little consequence and by which counsel can pester and be- 
devil the judge and pad the record.” We see no reason for encour- 
aging this. We assume that as a matter of inherent power the 
Supreme Judicial Court can, if it is satisfied that justice requires, 
recommit a case to the trial court for additional special findings (see 
also G. L. C. 231 §124) just as the Superior Court may recommit a 
case to a master or to the Industrial Accident Board for the same 


es 5: oe 


>» 





— -- ee Fr kee Oo 





44 


1g8 
ity 
the 


or 
or 
or 


it 
n 
el 


Ig 


r- 
1e 


-e 


hc EEE eS A 


sl ad 


eee 


Deeks 





P.D. 144 REPORT 17 


purpose and, as all questions are open, on an appeal with a full 
record, the opportunity to file briefs seems to us sufficient. 

For cases in which a party wishes to go up merely on requests for 
rulings of law we suggest a method of so doing in the draft act sub- 
mitted herewith. 

Section 24 (a) allows a partial appeal as in Federal rule 73 (b) 
which allows a party to “designate the judgment or part thereof ap- 
pealed from.” If the issues are separable there may be no objection 
to this, but, in many cases, the issues may be so intertwined as to 
make it impracticable. If any regulation in this direction is needed 
in the judgment of the Court we see no need of legislation as it seems 
a matter of detail within the recognized heads of rule — making 
specified in G. L. Chapter 213, Section 3. 

Sections 24 (g) and (h) of Senate 235 provide for typewritten or 
multigraphed records. 

We do not recommend this. In the case of short records the fig- 
urés on probate appeals show that the cost of printing is not heavy. 
In the case of long records the strain on the eyes of the judges of the 
Supreme Court of typewritten records would be such that it would 
be poor business judgment to put that strain on the judges who have 
to do so much constant reading of records which are often poorly 
prepared. 


The “Plainly Wrong”’ or ‘‘Clearly Erroneous’ Rule 


Section 24 (1%), (3), (k), (0), and (m) 

Without discussion the details of all of these sections we turn to 

Section 24B (a) which provides that ‘the Supreme Judicial Court 
shall examine”’ the evidence and record reported “‘and determine the 
subsidiary and ultimate facts upon its own independent judgment 
and order the entry of the appropriate decree as justice and equity 
may require” and 24B (b) provides that ‘“‘wherever any subsidiary” 
(why not also ultimate?) “fact found . .. depends upon the credibility 
of oral evidence or witnesses the . . . finding . . . shall be prima facie 
evidence of said fact and shall be considered as such by the Supreme 
Judicial Court...” 

In his article explaining his bill in the Law Society Journal for 
February 1946 the petitioner, Mr. Goldman, after referring to the 
case of Bernhardt v. Atlantic Finance Corp. 311 Mass. 183-4-5, as 
stating the “plainly wrong” rule of the Massachusetts court, states 
that the reason for proposing that the trial judges findings “‘shall be 
prima facie evidence . . . and considered as such by the Supreme 
Judicial Court”’ is as follows: 

“When is a judge ‘plainly wrong (or ‘clearly erroneous?’ What the words ‘plainly 

wrong’ or ‘clearly erroneous’ mean no one as yet has been able to determine. No 

case in Massachusetts has defined those words. However, the ‘prima facie evi- 
dence’ rule has already been clearly defined and lawyers know pretty well what 
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it means. That rule has been stated and described very carefully in the case of 
Cook v. Farm Series Stores, 301 Mass. 564, 567.” 


He discussed the matter more fully in his article in the B. U. Law 
Review for January 1943 (pp. 79-85). 

Quite an extended discussion of the practical meaning of the 
phrase ‘‘clearly erroneous” as used in Federal Rule 52 and as com- 
monly applied by appellate courts in equity (sometimes, as in our 
reports, by the phrase “‘plainly wrong’’) appears in the opinion of the 
Circuit Court of Appeals for the 2nd Circuit in U. S. v. Aluminum 
Co. of America, 148 Fed. 416 at p. 433 as follows: 


“Tt is idle to try to define the meaning of the phrase “clearly erroneous”’; all 
that can be profitably said is that an appellate court, though it will hesitate less to 
reverse the finding of a judge than that of an administrative tribunal or of a jury, 
will nevertheless reverse it most reluctantly and only when well persuaded. This 
is true to a considerable degree even when the judge has not seen the witnesses. 
His duty is to sift and to make the proper inferences from it; and in the case of a 
record of over 40,000 pages like that before us, it is physically impossible for “an 
appellate court to function at all without ascribing some prima facie validity to his 
conclusions. What the plaintiff is really asking is that we shall in effect recon- 
sider the whole evidence de novo, as though it had become before us in the first 
instance. The impossibility of that at once appears, if we consider what it would 
have involved, had the appeal taken its usual course and been heard by the nine 
justices of the Supreme Court. However, whatever may be said in favor of re- 
versing a trial judge’s findings when he has not seen the witnesses, when he has, 
and in so far as his findings depend upon whether they spoke the truth, the ac- 
cepted rule is that they “must be treated as unassailable.” . . . The reason for this 
is obvious and has been repeated over and over again; in such cases the appeal 
must be decided upon an incomplete record, for the printed word is only a part, 
and often by no means the most important part, of the sense impressions which 
we use to make up our minds. . . . Since an appellate court must have some affirm- 
ative reason to reverse anything done below, to reverse a finding it must appear 
from what the record does preserve that the witnesses could not have been speak- 
ing the truth, no matter how transparently reliable and honest they could have 
appeared. Even upon an issue on which there is conflicting direct testimony, ap- 
pellate courts ought to be chary before going so far; and upon an issue like the 
witness’s own intent, as to which he alone can testify, the finding is indeed 
‘“‘unassailable,’”’ except in the most exceptional cases.’ 


The use of the words “‘prima facie validity’ in this opinion should 
be noted. The practice of the Massachusetts court is more fully 
stated in the Bernhardt case referred to. After stating the “plainly 
wrong’”’ rule, as to “findings,’”’ briefly, but substantially as stated in 
the Federal case quoted, the court continued, 


“The recital of the judge in his report of material facts that the facts therein set 
forth are all the material facts upon which his order for decree was based does not 
affect this rule. It is still for us to decide the case upon our judgment as to the 
facts, giving due weight not only to those actually found by the judge but also to 
all other facts disclosed by the evidence, which we find ourselves.” 
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In Spiegel v. Beacon Participations, the court said, 


“When this court is asked on appeal with full report of all the evidence to re- 
vise the findings of the trial judge it is ‘only in a very clear and exceptional case 
that this can be done when the court of first instance has seen and heard the 
witnesses.’ ”’ 


“Findings of fact shall not be set aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial court to judge of the credibility of 
witnesses.” 


We doubt the wisdom, in Massachusetts at least, of attempting to 
regulate by wholesale, the application of more or less artificial gen- 
eral phrases (whether by statute, rule, or judicial precedent) to the 
practice of the Supreme Judicial Court in the consideration of ap- 
peals. We believe that the interests of justice will be better served in 
the long run by leaving the approach of the appellate court (to the 
problem of possible mistakes of a trial judge) to the good sense of 
the Supreme Judicial Court rather than to invented phrases. 

The trouble with phrases was described in an appreciative tribute 
in celebration of the ninetieth birthday of the late Justice Holmes, 
in 1931 (44 Harv. L. Rev. 688-9) in which the late Justice Cardozo 
said: ‘The repetition of a catchword can hold analysis in fetters for 
fifty years or more,” and he spoke of the effectiveness of Justice 
Holmes in combating “the tyranny of tags and tickets,” with a 
reference to page 230 of Collected Legal Papers, where Justice Holmes 
said: 

“T am struck with the blind imitativeness of man, when I see how a doctrine, a 

discrimination, even a phrase, will run in a year or two over the whole English 

speaking world.” 


For these reasons we do not recommend the proposal about ‘“‘prima 
facie evidence”’ in §24B (b) of Senate 235. 
The substance of §24A is printed in a footnote.* 


Section 24A would seem to put it beyond the power of the court 
to deal adequately with dilatory and negligent conduct which might 
obstruct justice and yet not be exactly deliberate or in bad faith or 





*The substantial part of §24A reads 


“No party shall suffer, and no appeal shall be dismissed, for failure of that party or the 
appellant to comply strictly with the requirements of section twenty-four of this chapter 
or of section one hundred and thirty-five of chapter two hundred and thirty-one, unless 
the party or appellant shal] have acted deliberately with full knowledge of the conse- 
quences, or have been guilty of bad faith, or unless the non-offending party has been 
prejudiced; and in any case the court, in its discretion, may impose terms and costs upon 
the offending party. The a aa shall not be a limitation upon the provi- 
sions of section twenty-four (m). The superior court or the supreme judicial court may, 
on due notice and hearing, extend the time for doing any of the acts required by section 
twenty-four of this chapter or by section one hundred and thirty-five of chapter two hun- 
dred and thirty-one, and the motion therefor or the court’s action thereon may be made 
before or after the expiration of the time in question. This provision shall not permit the 
court to extend the time for filing the claim of appeal.” 
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at least not easily provable as such. Some reasonable requirements 
which must be complied with are needed in administering justice and 
Section 135 of Chapter 231 was passed because of experience with 
previous looser methods about which there had been great complaint 
because of delays and complications. (See 4th Report of the Judicial 
Council, pp. 60-63). 

We have discussed this bill (and incidentally its mate, S. 238 apply- 
ing it to the probate courts) at length, because it was drawn with 
care, was extensively discussed in legal periodicals and because the 
“subject matter’ of it, as well as of the two acts of 1945, is of state- 
wide importance to the bench and bar, the litigants and the public. 
For reasons stated early in this report we recommend the repeal of 
those acts and we have found almost universal agreement among 
many members of the bench and bar in favor of repeal. 

We do not recommend Senate 235 or Senate 238 for reasons al- 
ready indicated. 

We do, however, submit a draft act containing provisions which 
we believe worth trying to cover certain points which have been 
noted in the course of the discussion. We think the provisions are 
workable, that they will not cause confusion and that they may prove 
themselves to be practically useful. 


DRAFT ACT 
Section 1. 

Section 24 of Chapter 214 is hereby amended by striking out the words “made 
before any evidence is offered” and by adding at the end of said section the words 
“The Supreme Judicial Court may by rule authorize and regulate the diminution 
or abbreviation of the evidence and of the record to such parts thereof as are really 
pertinent to the true issues involved in an appeal.” so that the section shall read 
Section 2. 

“Section 24. Report of Testimony upon Appeal. — Upon an appeal, the testi- 
mony of witnesses who have been examined orally before a justice of either court 
shall, at the request of any party, be reported to the full court. The courts shall 
provide by general rules for some convenient and effectual means of having the 
same reported by the justice by whom the case is heard or by a person designated 
by him for that purpose. Except as provided in section one hundred and twenty- 
five of chapter two hundred and thirty-one, no oral evidence shall be 
exhibited to the full court, but the cause shall be heard on appeal upon the 
same evidence as on the original hearing. The Supreme Judicial Court may by 
rule authorize and, regulate the diminution or abbreviation of the evidence and of the 
record to such parts thereof as are really pertinent to the true issues involved in an 
appeal.” 

Section 23 of Chapter 214 as amended by Section 1 of Chapter 394 of the acts 
of 1945 is hereby amended by striking out the word “four’’ in the third line and 
substituting the word “ten” and by adding at the end of the section the words: 

“Such a request may be accompanied by a request for action on rulings of law 

duly filed during the trial and in case of such additional request exceptions 

may be taken to any rulings or refusal to rule thereon within ten days after 











, 144 


ents 
and 
vith 
aint 
cial 


dly- 
vith 
the 
ate- 
slic. 
| of 
ong 


‘ich 
een 
are 
ove 





So, PRR aie 


f 





P.D. 144 REPORT 21 


notice of the action of the court thereon and a request for action on such re- 
quested rulings may be made also within ten days after notice of a report of 
material facts made by the court in its discretion without previous request and 
exceptions may be taken as aforesaid within ten days after notice of the action 
of the court. In either case the filing of such requests after trial for action on 
rulings of law shall constitute a waiver of the right to appeal under Section 19 
of this chapter. In case exceptions are taken as herein provided Sections 122 
and 123 of Chapter 231 shall be applicable.” 


so that the same shall read: 


“Report of Facts — The justice of either court by whom a decree was made, if a 
written request by any party entitled to appeal therefrom is filed in the office of the 
clerk of such court within ten days after such party has been notified of the entry 
of the decree, shall report the material facts found by him within thirty days after 
the filing of the request as aforesaid or within such further time as the chief justice 
of such court may grant, upon written request by such justice within said thirty day 
period; provided, that where such decree is entered upon an order made by a justice 
other than the one entering the decree, such other justice shall make the report of 
material facts requested under this section. If no request for a report of material 
facts is so filed, such report shall be in the discretion of the justice. Such a request 
may be accompanied by a request for action on rulings of law duly filed during 
the trial and in case of such additional request exceptions may be taken to any rul- 
ings or refusals to rule thereon within ten days after notice of the action of the court 
thereon and a request for action on such requested rulings may be made also within 
ten days after notice of a report of material facts made by the court in its discretion 
without previous request and exceptions may be taken as aforesaid within ten days 
after notice of the action of the court. In either case the filing of such requests after 
trial for action on rulings of law shall constitute a waiver of the right to appeal 
under Section 19 of this chapter. In case exceptions are taken as herein provided 
Sections 122 and 123 of Chapter 231 shall be applicable.” 


Section 8. 
Section 11 of Chapter 215 is hereby amended by striking out the word “four” 

in the 3rd line thereof and substituting the word “‘ten”’ so that the section will read 
“Section 11 Report of Facts — The judge by whom an order, decree or denial 
was made shall report the material facts found by him, on request of any party 
entitled to appeal thereupon made within ten days after such party has notice 
of such order, decree or denial; otherwise such report shall be in the discretion 
of the judge.” 


Section 4. 
Section 12 of Chapter 215 is hereby amended by inserting the words “as 
amended” so that the section shall read: 
“Upon the appeal the evidence and all questions relating thereto shall be 
governed by sections twenty-four as amended, and twenty-five of chapter two 
hundred and fourteen and section one hundred and twenty-five of chapter two 
hundred and thirty-one.” 
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Notice To BENEFICIARIES BEFORE OR AFTER PROBATE OF A WILL — 
RESOLVES CHAPTER 32 


In our 21st Report (p. 53) we submitted the following recom- 
mendation: 


“Tt has come to our attention that in some cases the beneficiary of a charitable 
bequest under a will has not received notice of the bequest except by accident a 
considerable period of time after the allowance of the will. In Maine there is a 





statute (Revised Statutes of Maine 1930, c. 75, §25, p. 1160) which provides that © 


the register of probate within thirty days after the allowance of the will shall / 


notify by mail all beneficiaries under the will that bequests have been made to 
them stating the name of the testator and executor or administrator with the will 
annexed and that the beneficiaries may obtain copies of so much of the will as 
relates to them on payment of a fee of fifty cents or more if the passage is more 


than ten lines. We assume that it is the common practice of an executor to notify, | 


within a reasonable time, persons named as beneficiaries, but we think that it 


should be made his specific duty to do so. We see no reason why this burden | 
should be placed upon the registers of probate at the public expense. We think | 


it should be a natural function of the executor in administering the estate.” 


Accordingly, we then recommended a draft act as follows: 


DRAFT ACT RECOMMENDED IN 1945 


Eanes 





“Within three months after the allowance of a will and the appointment and : 


qualification of an executor, it shall be the duty of the executor to notify by mail 
the devisees and legatees named in the will whose addresses are known to him 
that devises, legacies or bequests have been made to them and to file in the Pro- 


bate Court an affidavit showing the names of those notified and the addresses to | 


which notices were mailed. In case an administrator with the will annexed is 


appointed he shall have the same duty unless it has already been performed by 
an executor.” 


By Resolves Chapter 32 the Council was requested to consider 
further the subject matter, ‘with special reference to’’ the following 
proposed legislation. 


Proposep Act REFERRED TO THE COUNCIL IN RESOLVES CHAPTER 32 


“Chapter one hundred and ninety-two of the General Laws is hereby amended 
by inserting after section one B, inserted by section one of chapter three hundred 
and thirty-eight of the acts of nineteen hundred and forty-five, the following 
section: — 

“Section 1C. Upon petition for allowance of a will notice shall be given in such 
manner as the court may order to all beneficiaries thereunder who have not 
assented in writing personally or by legal representative or a guardian ad litem 
duly appointed, to the allowance of the petition. 


“The return of service of such notice shall contain a written statement of the § 





names of all known beneficiaries under the will, noting the incapacity of any to | 


act in his or their own behalf, and of the manner of service including the post- 
office address of each beneficiary to whom such notice was mailed. 
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“Such return shall be signed by the petitioner, or one of the petitioners, and 
sworn to by him; or shall be signed by an attorney-at-law who is an attorney of 
record for such petitioner or petitioners.” 


DISCUSSION 


The present form of notice (known to lawyers as the “‘citation’’) 
established by the Supreme Judicial Court, issued by the register of 
probate on the filing of a petition for probate of a will appears on 
printed blanks. It is addressed ‘“To all persons interested in the 
estate” and it orders publication and “mailing postpaid or delivering, 
a copy thereof to all known persons interested in the estate.” The 
printed form of petition calls only for the list of surviving spouse, 
the heirs and next of kin. The printed form of decree recites that 
“the heirs-at-law, next of kin and all other persons interested, having 
been notified, according to the order of the Court.” 

The forms established by the court for probate proceedings have 
the force of law (see Baker v. Blood 128 Mass. 548). 

At the top of the citation used in Suffolk County (but not a part 
of the citation and not required by the Supreme Judicial Court in 
its vote of approval of the form), the following words are printed: 
“Heirs, legatees, and devisees should have notice by mail or delivery.” 

The varying practice as to who should be notified under the form of 
order in the citation quoted gives rise to the proposal in the bill re- 
ferred to the Council and involves the meaning of the words “‘all per- 
sons interested” under the decisions of the Supreme Judicial Court. 

The theory of the law thus far has been that the executor repre- 
sents all taking under the will in petitioning for probate and that the 
heirs and next of kin, who would take if there were no will, are the 
persons to be notified, or to assent and even they are bound by a gen- 
eral notice by publication. 

This legal background of practice was explained by the Court in 
Bounemort v. Gill, 167 Mass. 338 at p. 339-340. 


“All his next of kin are interested in the question, but no one of them is a neces- 
sary party to the proceedings to determine it. The law does not require that a 
personal notice shall be given to any one of them. [See citations omitted]. Under 
the rules of court, in ordinary practice, a general notice is given which is sufficient 
to justify final proceedings, even if in fact it fails to reach some of the persons in- 
terested. If some of the heirs are infants, idiots, or insane persons, their dis- 
qualification does not deprive the court of its power to proceed without them. 
[See citations omitted]. The decree of the court admitting the will to probate is 
in the nature of a judgment in rem, which establishes the will against all the world. 
Any person interested may make himself a party to the proceedings by applying 
to the proper tribunal, and he is forever bound by the decree, whether he is in 
fact a party or not.” [See citations omitted.] 


In Fuller v. Sylvia 243 Mass. 156 at p. 159: 
“Even though none of the heirs at law resident outside of this Commonwealth 
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appeared and even though they in truth may have been unaware of the proceed- 
ing, nevertheless the general notice was sufficient to give the court jurisdiction of 
the petition and to justify a final decree. Bonnemort v. Gill, 167 Mass. 338. Wright 
v. Macomber, 239 Mass. 98, 102.” 


The law and the discretionary practice under it was more fully 
stated by Chief Justice Knowlton in Old Colony Trust Co. v. Bailey, 
202 Mass., 283 at pp. 290-291. 


“It is true, as the appellant contends, that a petition for the probate of a will is 
a proceeding in rem. Bonnemort v. Gill, 167 Mass. 338. McKenna v. McArdle, 
191 Mass. 96. It is also true, as a general rule, that the interests of legatees claim- 
ing under a will are properly and sufficiently represented by the executor, and, 
notwithstanding the dictum to the contrary in Eliot v. Eliot, 10 Allen, 357, 359, 
individual legatees are not entitled as of right to appear separately and become 
parties to a petition for the probate of a will. The representation of the estate 
and the conduct of the trial usually should be left to the executor. But if it ap- 
pears that one legatee has important interests adverse to those of the legatees 
generally, or if for any reason, under the issues submitted to the jury, there are 
contentions that ought to be made in support of the will which are adverse to 
other contentions that ought to be made in support of some part of the will, it is 
in the discretion of the presiding justice to allow parties differently interested to 
appear and be heard in support of their respective contentions. In the present 
case the two issues presented such conditions. The executor was willing that these 
two legatees, whose interests were to a certain extent antagonistic, should be heard 
in support of their respective views. Indeed, in this court the executor’s counsel 
was so far in doubt as to what action he should take as between the adverse con- 
tentions of these two legatees in regard to the substantive matters in dispute be- 
tween them, that he presented no argument in regard to them. While we are of 
opinion that, as a rule, individual legatees should not be permitted to be heard in 
behalf of their personal interests in a proceeding of this kind, we think that, in 
the present case, the discretion of the court was wisely exercised. See O’Connell v. 
Dow, 182 Mass. 541. This exception must be overruled.” See also Crowell v. 
Davis, 233 Mass. 137 at p. 138. 


It seems clear, therefore, that the law and the practice under it 
treats the executor as representing all beneficiaries under the will 
and the heirs and next of kin who might take in the absence of a will 
as the only “persons interested” to the extent of being entitled to 
special notice by mail or delivery because they are the only ones 
having a right to be heard. While other persons are “interested” and 
may, generally, be recognized as such and allowed to intervene as 
parties if they appear they do so by leave of court, rather than as 
of right. One practical reason for this difference in practice is de- 
scribed by the court in Fuller v. Sylvia, 243 Mass. (already cited) at 
p. 160 as follows: 


“The settlement of estates of deceased residents of this Commonwealth ought 
to go forward to a conclusion as speedily as is reasonably possible. That is of 
public concern in the interest of creditors, of those entitled to share in the estate 
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4 


d- | and of the Commonwealth as possibly entitled to inheritance taxes. Every prac- 

of tical consideration is against delay. Riddell v. Fuhrman, 233 Mass. 60, 71.” 

- Such being the law as recognized and followed for generations 
should it be changed as suggested? 

ly The draftsman of the bill writes us in support of the bill as follows: 

y; 


“Because the beneficiaries under a will are entitled to object to the appointment 
of executor as unfit or unsuitable and to his exemption from giving surety on his 


is bond (as well as because a residuary beneficiary might be able to prove that a 
le, : legacy in the will was obtained by fraud or undue influence) all beneficiaries under 
m- the will are closely entitled to notice of the petition for probate. 

id, “For those reasons I drafted the proposed bill for notice to parties before pro- 
39, bate instead of after, which has been submitted for your consideration. I might 
ne well have included heirs-at-law — tho they are named in the petition for probate, 
ite appointment and exemption and would, of course, be cited anyway. 

p- | “The N. Y. forms are superior to ours — in that they require the names, etc., 
es | of beneficiaries to be stated in the petition for probate. Often the J.P.C. has no 
ire | information as to who are beneficiaries; as some or all may have predeceased the 
to § testator, blood-relatives or not, leaving issue or not; and as legacies to “each 
; is grandchild who shall survive me” or some other class are common. The better 
to remedy may be to require the statements to be included in the petition, asin N. Y., 
ant and the return on citation to state the manner of service on each, in language 
ose similar to that in the excellent partition statute.” 

rd 

sel | Lhe proposal to change what is now a permissive, but not a man- 
m- | datory, practice of notice to all beneficiaries before probate raises a 
be- | question of practical judgment as to the public interest in the long 
of run. In our judgment such a change should not be made, at least, 
| in without a proviso that lack of such notice should not affect the 


in validity of the probate. We have already referred to the probate pro- 
Lv. ceeding as a proceeding ‘‘in rem.’”’ That is lawyers’ Latin. 

7 In Matter of Horton, 217 N. Y. 363 at 368-370 the New York Court 
of Appeals relied on the statement of the Supreme Court of Vermont 
‘it in Woodruff v. Taylor (20 Vermont, 65, 73), where that court said: 


rill “A judgment in rem is founded on a proceeding instituted, not against the 
vill person, as such, but against or upon the thing of subject matter itself, whose 
to state, or condition, is to be determined . . . and the judgment is a solemn declara- 
1es tion upon the status of the thing, and . . . renders it what it declares it to be. The 
nd probate of a will I conceive to be a familiar instance of a proceeding in rem... 
as The proceeding is in form and substance, upon the will itself. No process is issued 

as against anyone; but all persons interested in determining the state, or condition 

j of the instrument are constructively notified, by a newspaper publication to ap- 
WA pear and contest the probate; and the judgment is, not that this or that person 

at shall pay a sum of money, or do any particular act, but that the instrument is, or 
is not, the will of the testator. . . . The judgment is upon the thing itself; and 

ght when the proper steps required by law are taken, the judgment is conclusive, and 
sof makes the instrument, as to all the world (at least so far as the property of the 


ate testator within this state is concerned) just what the judgment declares it to be.” 
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Reference was also made to the Massachusetts case of Crippen v. 
Dexter, (13 Gray, 330) a will probated in Connecticut was offered for 
probate in Massachusetts, and a son of the testator objected to evi- 
dence of the decree allowing the Connecticut probate on the ground, 
among others, that he had not had notice of the Connecticut pro- 
ceedings. In overruling the objection, Chief Justice Shaw said: 


“The judgment of a probate court, allowing proof of a will, and admitting it to 
probate, is to some extent like a proceeding in rem, binding upon the rights of all 


persons interested in the property to be administered, though they are not named — 


as parties. . . . In the present case, . . . the objection most relied on . . . was that 
no notice was given by the probate court of Connecticut of the time and place for 
the proof of this will. But it being found that by the law of Connecticut no formal 
notice is required, the legal ground of opposition is removed, because it would not 
invalidate the probate of the will there. If it be objected that such a law itself is 
unreasonable and ought not to be sanctioned elsewhere, it becomes a question 
whether such theoretic defect in the general law is likely, practically, to work 
injustice. A man dying, having property, usually dies within the knowledge of 
his kindred; the death itself is a fact of some notoriety in his neighborhood, and 
through the circle of his associates; proceedings for the settlement of his estate of 
necessity soon follow, and may be easily known to those most interested, so that 
actual knowledge of the proceedings will be had.” 


With two exceptions the statutes have not contained mandatory 
requirements of notice to anyone on the petition for probate. The 
matter has been left to rules of court. The two exceptions are Chap- 


ter 192 §1A (inserted by St. 1934 C. 113) providing that if “there is | 


no husband, widow or heir at law . . . known to be living the At- 
torney General shall be made a party’; and Section 1B (inserted by 
St. 1945 Chapter 338 §1) that if “the surviving husband or widow... 
is incompetent by reason of insanity or minority . . . or under con- 
servatorship, a guardian ad litem shall be appointed and made a 
party.” 

Both of these statutes by their terms recognize the existing prac- 
tice of generations established by the probate forms approved by the 
court of requiring notice only to the surviving spouse and the known 
heirs (or next of kin which in Massachusetts are the same). 

In our opinion the proposal in Resolves Chapter 32 to require 
special notice “‘to all beneficiaries who have not assented personally 


Pry hs 


manta ia 8 





or by legal representatives or a guardian ad litem duly appointed” § 


would delay and hold up the probate of wills and by introduction of 
some stranger as guardian ad litem probably stir up family squabbles 
to a most unfortunate extent and far outweigh the suggested need of 
the extended notice. The courts have always had power to appoint 
a guardian ad litem if they considered it really necessary (see Probate 
Rule 3 and §§1-5 and 34 and 26 of G.L. 201 which date back to the 
Revised Statutes of 1836 Chapter 79 as explained in the 20th Report 
of the Council pp. 36-37) but we believe a practice of appointing 
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guardians ad litem generally for beneficiaries and others (except. un- 
der very special circumstances) to be unnecessary and unwise. 

The infinite variety of provisions to benefit somebody which ap- 
pear in wills is such that unnecessary questions and complications 
and litigation would be invited by mandatory requirements of special 
notice as conditions of a valid probate. It was to avoid such unde- 
sirable results that we recommended (following the practice in 
Maine) in our twenty-first report (quoted at the beginning of this 


| discussion) notice by the executor afler probate to the ‘‘devisees and 


legatees named in the will whose addresses are known to him.” 

In Nazro v. Long, 179 Mass. 451 in a writ of entry involving a 
question of title based on a deed ordered by a probate court on peti- 
tion for a conveyance by an administratrix of land in specific per- 
formance of an agreement to sell alleged to have been made by the 
deceased on which there was no citation “‘to persons interested” 
issued on the petition as provided for the public P/S. ec. 142 s. 1, the 
court, in an opinion by Mr. Justice Knowlton, held that the deed was 
void because under P/S. ec. 142 §1 the probate court had no jurisdic- 
tion to make the decree without giving notice to “persons interested.” 
He then added the statement by way of dictum ‘“‘that such notice is 
expressly required by the statute and, af it were not, the principles of 
natural justice would require it.”’ A number of cases are then cited. 

It is noticeable that this statement (referred to later by Chief 
Justice Rugg in Hellier v. Loring, 242 Mass. 251 at p. 252) was made 
by the same judge who, after he became chief justice, wrote the 
opinion in Old Colony Co. v. Bailey (quoted above) to the effect that 
the probate of a will was a proceeding in rem which differs in its 
nature from almost all other proceedings which are in personam in 
one way or another. 

The distinction should be remembered, especially in view of the 
fact that a decree of probate in Massachusetts by a court having 
jurisdiction is effective outside of Massachusetts throughout the na- 
tion under the “full faith and credit” clause of the Constitution of the 
United States and a number of the cases already cited in this report 
have had to do with the problem of notice in connection with the 
question of jurisdiction wherever the will is probated first. It is im- 
portant, therefore, to all Massachusetts testators and their bene- 
ficiaries and the public that the legal question of jurisdiction of a 
Massachusetts court to admit a will to probate so that it may also be 
admitted when necessary in other states, should be simple and not be 
complicated by any requirement of notice other than the present re- 
quirements by any provision which might in any way raise a question 
as to the jurisdiction of the court in allowing a will. 

In Crowell v. Davis, 233 Mass. 136 the court held that a legatee 
under a prior will which had been revoked by the later will was a 
person “aggrieved” and, therefore, entitled to appeal from a decree 
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admitting the later will to probate, thus recognizing that a legatee : 
under a revoked will may be “‘interested”’ but it also establishes the | 
fact that the words “persons interested” have very properly differ- ; 
ent meanings when applied to the facts. Certainly no one would | 
suggest that legatees under a revoked will were entitled to special | 


y 


ee 
ee 


; 
B 
notices from the petitioner for probate of the later will. Such a re- 
quirement would have absurd results as some people keep on making 
a succession of wills and they have a right to do so and nobody who is 
a beneficiary in a revoked will has any rights whatever. In some ‘ 
cases when such beneficiaries happen to know that there was an 
earlier will they try to fight the later will, but that is simply the re- | 
sult of their accidental knowledge. It does not mean that every f 
competent testator who honestly revokes a will is to have his will 
subjected to attacks by persons mentioned in some revoked will or | 
that it should be the duty of the petitioner who happened to know! ir 
of one or more earlier revoked wills to mail a citation to every ree) 58 





voked beneficiary. A will is a peculiarly private document until the t 
testator dies. The general published notice is legally sufficient to) FE 
cover all the varieties of “interest.” I 

In view, however, of the differing practice in different counties as} F 


to who must be notified on a petition for probate, we believe a more} a 
uniform directory, but not mandatory, practice should be established ; t 
but we do not recommend legislation because the matter has always! ii 
been within the regulatory powers of the Supreme Judicial Court) ‘ 
and the probate courts. I; 


RECOMMENDATIONS TO THE SUPREME JUDICIAL CouRT ' 2 
We, therefore, recommend to the Supreme Juducial Court the © 
adoption by rule of the recommendation in our 21st Report as to} 
notice after probate and recommend also to the Supreme Judicial} ¥ 
Court the consideration of the following draft-rule as to notice before 
probate: 
DRAFT PROBATE RULE 
1. The form of citation issued on the filing of a petition for probate of a will is 
hereby amended by striking out the word “persons” in the order for mailing and § 
delivery and substituting the words “heirs and next of kin and the surviving hus 
band or wife” so that the same shall read: 
“and by mailing post-paid, or delivering, a copy thereof to all known heirs and 
next of kin and the surviving husband or wife interested in the estate fourteen 
days at least before said return day.” 
2. In addition to the notice ordered in the citation on a petition for probate of 
a will it shall be the duty of the petitioner to mail post-paid or deliver a copy of 
the citation to the living adult devisees and legatees named in the will at least 
fourteen days before the return day and to file in the probate registry an affidavit 
showing the names of those thus notified and the addresses to which notices were 
mailed, but the jurisdiction of the court to proceed and to enter a binding decree 
admitting the will to probate on proof of service as ordered in the citation shall 
not be dependent upon the performance of this duty. 
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TAX RECEIVERS (Resolves Chapter 6) 


At the legislative session of 1945 a bill numbered H. 1129 of that 
year was introduced to amend Chapter 60 of the General Laws by 
inserting five new sections, the main purpose of which was contained 
in the first of these proposed sections as follows: 


“Section 835A. Upon the entry of any such action involving taxes on property, 
other than a dwelting house, the court in which the action is entered shall, upon 
motion of the collector, appoint a receiver of the property of the defendant against 
which the tax was assessed, with full authority to take charge of all of such prop- 
erty and to collect, get in and take over all the rents or other income thereof and 
to hold and expend the same in accordance with the orders of the court.” 


By Resolves Chapter 12 of 1945 the subject matter of this bill was 
referred to the Council. In our 21st Annual Report we discussed the 
subject and did not recommend the bill. We also called attention to 
the fact that a protest against the bill had been received from the 
Boston Real Estate Board and shortly before the filing of the last 
Report, a communication was received from the Massachusetts 
Federation of Taxpayers’ Associations which, while protesting 
against H. 1129, suggested other drafts of legislation to provide for 
tax receiverships, based on the practice in New Jersey and contain- 
ing references to the laws in Illinois, Ohio, Tennessee and New 
York. As there was not time to consider this communication, in the 
last report we suggested that the matter be postponed until this 
year. Accordingly, by Chapter 6 of the Resolves this year the Coun- 
cil was requested to investigate the subject further. 

The communication of the Federation of Taxpayers’ Associations, 
while objecting to the bill of 1945, suggested that 


“A procedure under which a city or town may levy upon the revenue of income- 
producing property to collect delinquent taxes would be a desirable addition to 
the Massachusetts Tax laws. .. .”’ 


Two alternative drafts of legislation were suggested, one a plan 
under which the city or town treasurer after real estate is taken for 
taxes, and after five days’ notice to the owner, could petition the dis- 
trict court to be appointed receiver ex officio to collect out of the 
rents and other income the taxes ‘‘and all incidental charges and 
fees together with the costs and expenses of the receivership.” The 
city solicitor or town counsel would act as attorney for the treasurer 
and the treasurer and his counsel would serve “without any addi- 
tional fees or compensations.”’ Where there was a first mortgage the 
treasurer might appoint the first mortgagee as receiver’s agent. In 
other cases, ‘‘the person in charge or management of the real estate’’ 
might be so appointed. Such appointee would be subject to removal 
upon notice in writing by the court and the court might then desig- 
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nate another person. Any agent thus appointed ‘shall be bonded in 
whatever amount the court deems reasonable and shall be entitled to 
such compensation as the court may allow, provided, however, that 
such compensation shall in no case exceed five per cent of the gross 
yearly rent and other income of such real estate.”” The court on 
ex parte application by the treasurer could authorize contracts and 
payments “‘necessary for the repair, maintenance and operation of 
the real estate, provided that such payments shall be deemed admin- 
istration expenses of the receivership and shall be met out of the 
rent and other income of such real estate.” When the taxes, etc., 
have been paid, the treasurer could apply for a discharge as re- 
ceiver and “surplus moneys, if any” should be paid over to the 
owner. 

The draft also provided that the treasurer, at any time during the 
pendency of a mortgage foreclosure suit, might intervene by peti- 
tion for an order for the payment of delinquent taxes and incidental 
charges and fees. 

We are not clear as to the meaning of this last suggestion in 
Massachusetts, as most foreclosures are under a power of sale with- 
out court proceedings. Perhaps the suggestion was intended to allow 
a petition to be brought after a notice of foreclosure sale and before 
the sale — a proceeding which would probably spoil any sale. 

Finally, the draft provided that such receivership proceedings 
“shall not apply to real estate, occupied by the owner as his residence 
and from which he derives no rent, or to farm property occupied by 
the owner thereof and from which he derives no rent.” 

The receivership remedy would be in addition to all other remedies 
provided by law. 

It is obvious that this proposed draft attempts to reduce so far as 
possible, the opportunity for lawyers’ fees, receivership fees, etc., 
which would have been open under the bill of 1945 which has been 
referred to. It is noticeable, also, that this proposed bill, like the bill 
of 1945, would not apply to property used as a residence nor to farm 
property, unless rented. The question of discrimination, therefore, 
against commercial property in the collecting of taxes, referred to 
on p. 26 of our 21st Report would arise. 

The study of the federation, in reference to such receiverships by 
court action, calls attention to the present New Jersey receivership 
law, which is printed for convenient reference in appendix C, p. 96 of 
this report, and suggests,as the better plan, the following draft for 
automatic receivership by the treasurer without any court action: 


THE FEDERATION OF TAXPAYERS’ ASSOCIATIONS’ SUGGESTED Drart oF a Tax 
REcEIVERSHIP Law WitHout Court AcTION 
“Chapter sixty of the General Laws is hereby amended by inserting after 
section thirty-seven, as most recently amended, the following new section: 
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“Section 37A. Whenever a city or town shall have purchased or taken real 
estate for payment of taxes, such city or town shall be entitled to immediate 
possession of such real estate and to all the rents and other income collected 
while the holder thereof, until redemption. All rents and other income collected 
by such city or town shall be credited on the delinquent and subsequent taxes, 
assessments and other municipal charges assessed against such real estate. When 
the total amount due for the same, including all incidental charges and fees, has 
been paid, such real estate shall be redeemed from the tax sale. 

‘‘Whenever a city or town shall be entitled to take possession of any real estate 
pursuant to the provisions of this section, the treasurer, acting on behalf of such 
city or town, may take possession of said real estate and collect the rents and 
other income thereof for such city or town. In all cases where the real estate in 
question is encumbered by a first mortgage and such mortgagee is a proper per- 
son and is willing to accept appointment, the treasurer may designate such mort- 
gagee as the treasurer’s agent to collect the rents and other income from such real 
estate and manage the same. In all other cases the treasurer may designate the 
person in charge or management of such real estate as the treasurer’s agent to 
collect the rents and other income from such real estate and manage the same. 
Such mortgagee or other person shall account promptly to the treasurer for the 
rents and other income so collected, and the treasurer shall account promptly to 
the city or town for the rents and other income so collected. 

‘No fees shall be allowed to such treasurer from the rents and other income 
collected from such real estate but he shall be allowed such expenses in connec- 
tion with the operation and management thereof, including proper compensation 
to said agent, as the city council or board of selectmen, as the case may be, may 
appropriate. 

“Such city or town and its officers, agents or employees shall not be liable or 
accountable to the owner or to any other person having an interest in such real 
estate for failure to collect rents or other income therefrom but such said officers, 
agents or employees shall remain so liable and accountable to such city or town. 
Such city or town and its officers, agents or employees shall not be liable for injury 
to said real] estate or to the person or property of any other person from the use of 
the real estate for the purposes of this section, any law to the contrary not- 
withstanding.” 


As to this draft, under which the tax collector becomes a receiver 
automatically, the following statement of the city treasurer of Wild- 
wood, New Jersey, describes its operation in that state: 


“. . . The Collector of Taxes has only upon his own initiative to move to take 
possession of the delinquent tax property. The confirming resolution of the gov- 
erning body should be of course adopted. This can probably be done in a blanket 
resolution or all embodying resolution granting the Collector of Taxes authority 
to move in such instances as in the opinion of the Collector warrant a move. In 
practice this city does this: It appearing that the title owner of the property is 
failing to make any payments on the delinquency, the Collector writes a letter of 
notification of intention to the tenant that the Collector is taking possession of 
the property under R.S. 54: 5-53.1 and that rents thereafter are to be paid to the 
Tax Office. The title owner receives a similar letter. Any attorney or agent of 
the owner may receive a similar letter as courtesy to him in behalf of his client 
the title owner. Thereafter a lease is prepared as between the current tenant 
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and the Collector of Taxes as Receiver. Rental payments are taken in accord 
with the terms of the lease and receipt of the then Receiver issued. The act ab- 
solves the governing body or the municipal officials from responsibility for injury 
to the property. Hence any repairs required may or may not be made — prob- 
ably not as a matter of fact — but all rents applied in direct reduction of the 
delinquent taxes. .. . 

“Under the present act as soon as the Collector determines that the city can 
obtain some cash from a property he moves. Having taken possession, proceed- 
ings are quite likely to be instituted immediately for foreclosure of the tax title 
lien in Court of Chancery. Because, in New Jersey, a final decree in Chancery 
whereby the city will become the owner of the property takes from six months to 
a year or longer depending upon the ability of the attorney to discover the per- 
sons in interest, it will readily be seen that such proceedings can be stepped up 
and the city obtain, not alone money to apply on the delinquent tax, but also time 
in obtaining the title to the property. The city under the present act also recovers 
some cash because it receives the rents plus the out-of-pocket savings ($80 aver- 
age cost under the former Receivership proceedings). These two sources, cash 
income plus saved-costs, help toward the final costs of the foreclosure fees. The 
city’s costs of foreclosure are now set at $150 per property where the foreclosures 
are in batches of ten or more. 

“The city does not regard the present law as a device of threat because de- 
linquent taxpayers not having paid taxes before are not likely to be alarmed by 
a letter notice of intention. Beyond that it may aptly be that a property is with- 
out a visible owner and a tenant simply occupies the premises and pays rent to 
no one. This city has had two cases of that description probably because the 
owner died or simply disappeared. Therefore the city has been able to make 
effective financial use of the act all things considered. 

“Under the present act none of the annual gross income of properties in the 
Receivers’ hands goes toward fees or expenses because the Collector of Taxes is 
presumed to have that phase of tax property as just another duty that goes with 
the job. The act does provide that he may be compensated for management. 

“The New Jersey Law imposes much mandatory duty upon the office of Tax 
Collector wherein a Tax Collector moves under the law and not as a result of any 
dictum, direction or authority of the governing body. Hence the present law has 
provided some freedom to that official in the discharge of his duties, through a 
lessening of record keeping, and more latitude in operation and acquisition of im- 
proved property which is beneficial to the city taxpayers at large without inter- 
ference from a so-called political favor standpoint. It has lessened the out-of- 
pocket costs to which have heretofore (before the enactment of the present law) 
been a charge against the operating budget of the municipality.” 


A copy of these suggestions of the federation of Taxpayers’ Asso- 
ciation with the explanatory memoranda and reference to the lit- 
erature of the subject referred to in our 21st Report was submitted to 
counsel for the Boston Real Estate Board in order that that organi- 
zation might submit such information and argument bearing upon 
the question as it might wish. Under date of August 14, 1946 we 
received from counsel, on behalf of the Boston Real Estate Board, 
the following statement: 
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OBJECTIONS OF THE Boston REAL EsTaTE Boar TO THE PROPOSED LEGISLATION 

“We believe that the appointment of a receiver for commercial property, so- 
called, is unnecessary, undesirable and is discriminatory. Any proposal which 
would expedite the collection of taxes which may be unjustly and improperly 
levied on commercial property would encourage overassessment. The taxpayer 
must pay the taxes in full to maintain an appeal to the Appellate Tax Board, 
except in those cases where for cause shown he need only pay one-half the tax, 
and must pay the taxes in full before obtaining a trial. 

‘As recently as April 11 last the Press carried reports of sales by the City of 
Boston which indicate the prevalence and seriousness of overassessment. Accord- 
ing to reports in the Boston papers five parcels of real estate in downtown Boston 
which were assessed for a total of $1,555,000, were sold at public auction for only 
$728,500. Such a sale is excellent evidence of value. At this auction downtown 
property brought only 46% of its assessed value. 

“A comparatively modern building at 209 Washington Street, at the head of 
State Street, brought only $279,000. This very property was assessed for 
$700,000 or more than twice its value. Another property assessed for $500,000 
was purchased for $225,000. A building at 9 Park Street assessed for $175,000 
sold for $62,000. 

“Since this sale downtown commercial property assessments have increased 
some 57 million dollars. It is a situation such as this that compels opposition to 
any proposal which will give a city a strangle hold on real estate which is already 
over-assessed. 

“Adequate remedies for the collection of taxes on real estate exist at present 
and if the cities and town pursue them diligently then such legislation is unneces- 
sary. 

“Chapter 60 of the General Laws affords remedies by way of lien, and levy by 
sale (section 37); distress and imprisonment (section 19); distress and sale of per- 
sonal property (section 24); arrest and imprisonment (section 29); taking of real 
estate (section 53); and suit by the collector for any tax due and unpaid after 
commitment to him and, as amended, he need no longer wait three months 
(section 35). 

“The remedy which is most commonly exercised is that of taking or sale of the 
real estate which is usually followed by appropriate proceedings in the land court 
to foreclose the right of redemption. These proceedings may not be commenced 
until two years after the sale or taking and delays frequently occur in these pro- 
ceedings. Thus three or four years, and in some cases more time may elapse be- 
for the right of redemption is foreclosed. It is during this period that proponents 
of such legislation claim that some taxpayers ‘milk’ the property. 

“We believe that cases of ‘milking’ are relatively few. But even if the practice 
exists the municipality has ample security for the payment of taxes. The land is 
security for the unpaid taxes and charges on which the sale or taking is originally 
based and for all subsequent taxes pending redemption or foreclosure of the right 
to redeem. 

“Assume please a case of delinquent taxes with a tax rate of $50. For every 
$50 owed there is $1,000 worth of security. Further, the value of this security 
has been fixed by the municipality itself, through its assessors. If the assessment 
is $100,000, the tax is $5,000. If it is not paid and the property is sold or taken 
and five years elapse before the right of redemption is foreclosed an additional 
$25,000 or a total of $30,000 is due. There is still $100,000 of security as valued 
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and appraised by the municipality itself. Surely the property should be worth 
three-tenths of its assessed value. It is inconceivable that any reasonably diligent 
pursuit of existing remedies could result in the unpaid taxes equalling or exceed- 
ing the value of the security. Should such a case occur, it could result only from 
an outrageously valuation for which there can be no excuse and which should not 
be encouraged. 


“The appointment of a receiver might well disturb the relationship of landlord 
and tenant and employer and employee, subject the property to the additional 
expenses of the receivership and deprive the already overburdened real estate 
taxpayer of any reasonable opportunity to salvage his investment.” 


A copy of this reply was sent to the representative of the Federa- 
tion of Taxpayers’ Associations, which rested its case on its communi- 
cation of 1945. We have tried to summarize fairly the reasons on 
both sides of the subject for the public and the legislature, substan- 
tially as they were presented to the Council. 

We do not recommend either of the drafts submitted and we are 
not convinced of the advisability of any plan for tax receivers. 

While some of the details of the drafts are better than those in 
House 1129 of 1945 in attempting to reduce somewhat the fees and 
other forms of expense, we do not think it would be wise to introduce 
such proceedings into the seventy-three district courts in the Com- 
monwealth. No evidence has been called to our attention as to the 
extent of the alleged practice of ‘‘milking” property by the owner 
who is delinquent in his taxes before dumping it on the city or town. 
We find it difficult to believe that it is so common as to justify sub- 
jecting every other taxpayer who may be struggling to salvage his 
property to the ruinous possibilities, or probabilities, of a receiver- 
ship. 

The quoted statement of the treasurer of the City of Wildwood 
does not convince us in favor of the proposal. We are not familiar 
with the assessment, and other tax, practices in New Jersey, but, in 
Massachusetts, as stated in our last Report (pp. 25-26) the question 
would seem to be whether any receivership plan can be devised. 


‘« . . to prevent what is alleged to be the ‘milking’ of property by an owner, 
while the taxes are unpaid, without increasing the burden on real estate by assist- 
ing in the ‘milking’ of the property, through over assessments by destroying, or 
seriously interfering with, any efforts of honest owners to improve the property 
or to keep it in repair, by interfering with the management causing tenants to 
leave who may not care for public authorities as landlords, and, thus, in a variety 
of ways, depreciating the market value of the property beyond hope of recovery. 
. .. While the municipalities should get their taxes, it is also important that land 
owners who are not trying to ‘milk’ the property, but to save it, should have some 
consideration and it is a serious question how far the tax gatherer should be given 
machinery for ‘breaking’ the taxpayer and the property.” 


In view of these considerations and other comments in regard to 
the matter in our 21st Report the proponents of receivership legisla- 
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tion have not, in our opinion, overcome the objections to such pro- 
ceedings from the point of view of the public interest and of those 
real estate owners who are not trying to “milk” their property but 
are trying and often struggling to salvage it. 


Report ON House 949 as To Divorce 


By Resolves Chapter 25 a report was requested on House 949 
which would add to the specified causes of divorce in Section 1 of 
Chapter 208 of the General Laws, after the word “impotency”’ in the 
second line the words: 


“the commission with any person, including the libellant, of any act punishable 
under sections thirty-four and thirty-five of chapter two hundred seventy-two.” 


Section 34 provides: ‘‘Whoever commits the abominable and de- 
testable crime against nature, either with mankind or with a beast, 
shall be punished by imprisonment in the state prison for not more 
than twenty years.” Section 35 provides: “Whoever commits any 
unnatural and lascivious act with another person shall be punished 
by a fine of not less than one hundred nor more than one thousand 
dollars or by imprisonment in the state prison for not more than five 
years or in jail or the house of correction for not more than two and 
one half years.” 

An examination of the statutes of the other states shows that such 
cause is not specifically included as a basis for divorce except, in 
Alabama and North Carolina. In these statutes the provision is as 
follows: in Alabama, “the commission of the crime against nature 
whether with mankind or beast, either before or after marriage” ; in 
North Carolina, “if any person shall commit the abominable and de- 
testable crime against nature whether with mankind, or beast.” 

The causes for divorce in Chapter 208, Sections 1 and 2 (inserted 
by St. 1937, Ch. 76) include imprisonment for five years or more. 
Conviction and Sentence under §34 if for five years or more for the acts 
of “sodomy and buggery”’ which constitute the more generally recog- 
nized” crimes against nature” (see 48 “‘American Jurisprudence” 549 
et seq.) are now within the statutory causes of divorce. But if the 
sentence is for less than five years, or if there has been no criminal 
conviction, the cause of divorce does not appear to arise under the 
opinions in Bailey v. Bailey, 97 Mass. 495, and W-v. W-141 Mass. 
695. In 1887 “any unnatural and lascivious act” was made a crime 
(see Section 35 above quoted) punishable by not more than five years 
in state prison or in jail or the house of correction for not more than 
two and one half years. Just what acts are covered by the words 
“any unnatural and lascivious act’’ are not specified, but two convic- 
tions have been sustained in Com. v. Delano, 197 Mass. 166 and 
Com. v. Whitcomb, 277 Mass. 27, without specifically describing them 
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in the opinions. Under this section 35 only a conviction followed by 
the maximum penalty of five years in state prison would provide 
cause for divorce. 

If the disgusting facts exist under Section 34 we see no reason why 
a husband or wife should be denied a divorce until a conviction and 
five-year sentence are obtained. It seems strange that, while adultery 
has been generally recognized as a cause, this other business has not 
been so recognized, although in another jurisdiction it was found to 
constitute extreme cruelty. (See 9 Harv. Law Rev. 360). We believe 
it should be specifically recognized as proposed in House 949. 

As to the “unnatural and lascivious acts’ covered by §35, the 
record in the case of Com. v. Delano shows facts too disgusting to 
describe. The case of Com. v. Whitcomb, was a case of “lascivious” 
facts of an incestuous character but not amounting to incest. The 
possible variety of sexual acts covered by the general words “un- 
natural and lascivious” raises the question whether so general a 
description of all of them by mere reference to Section 35 should be 
made specifically a cause of divorce. As a practical matter we should 
suppose that the words ‘‘cruel and abusive treatment’’ might reason- 
ably be held to cover the more serious and habitual acts if known, 
even if not committed in the presence of the libellant, and we surmise 
that, in all probability, some judges so find. We suggest that, instead 
of an additional specified cause of divorce, by general reference to 


§35, Section 1 of chapter 208 should be amended by specifically pro- 
viding that, under the clause ‘“‘cruel and abusive,” treatment the 
court may consider the commission, or continuance, of acts within 
§35 and their seriousness. Accordingly we recommend the following: 


DRAFT ACT 


Section 1 of chapter 208 of the General Laws is hereby amended by adding at 
the end thereof the words: 


“or the commission on an act or acts punishable under Section 34 of Chapter 
272. In considering an allegation of ‘cruel and abusive treatment’ as an alleged 
ground for divorce the court may include consideration of the commission, or 
continuance, of acts within Section 35 of Chapter 272 and their seriousness, when 
known to the libellant, as material to the question of proof of the alleged ground.” 


Note 


We are informed by the petitioner that the reason for the introduction of the 
bill was the fact that a number of lawyers had spoken to him about the matter 
and thought that the acts referred to should be specified as grounds for divorce. 
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House 159— REQUIREMENT OF HEARING IN SUPERIOR CouRT 
BEFORE FILING oF LIBEL FOR DIvorcE 


By Resolves Chapter 22 a report was requested on the subject 
matter of House 159, which would amend Chapter 208 of the Gen- 
eral Laws by inserting the following Section 1A, ete.: 


“Section 1A. No petition or libel for divorce shall be brought until there has 
been a hearing before a judge of the superior court who has certified that the bring- 
ing of the libel is justified and in the public interest.” 


We do not recommend the passage of this bill. For years the 
Superior Court and the Probate Courts have had concurrent juris- 
diction in divorce matters. The probate courts have more to do with 
domestic relations than other courts. Petitions for separate main- 
tenance and custody of children guardianship, adoption, etc., have 
always been in the probate courts. They are local county courts 
easily accessible and as shown by the statistical tables in our annual 
reports almost all the divorce cases have been brought in the probate 
courts. 

The proposed bill would provide for two trials in every divorce 
case, first in the Superior Court and next in that court or in a probate 
court. We do not recommend such duplicated procedure. 


House 440 


By Resolves Chapter 17 a report was requested on this bill pro- 
posing the following 


AN ACT RELATIVE TO PROOF OF LACK OF DUE CARE OR PROOF OF CONTRIBUTORY 
NEGLIGENCE IN ACTIONS FOR RECOVERY OF CONSEQUENTIAL DAMAGES, 


Section eighty-five of chapter two hundred and thirty-one of the General Laws, 
as appearing in the Tercentenary Edition, is hereby amended by adding at the end 
thereof the following new sentence: — In actions for consequential damages the 
person injured or killed or the person chargeable with his conduct shall be pre- 
sumed to have been in the exercise of due care and contributory negligence on his 
part shall be an affirmative defense to be set up in the answer and proved by the 
defendant. 


This bill extends the advantages of the due care statute, so called, 
to one who is obligated by law to pay for medical care and attention, 
etc., on account of the injuries sustained by another by reason of the 
negligence of the defendant. The usual situation is where a husband 
sues to recover the cost of medical treatment resulting from injuries 
to his wife, orwhere a parent seeks recovery of medical expenses re- 
sulting from injuries to a minor child. In only very rare instances is 
the action for recovery of consequential damages tried apart from 
the case of the wife or child for direct injuries. Chapter 372 of 1939 
now allows the husband or parent consequentially injured to join as 
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party plaintiff in the original action of the wife or child. The present 
due care statute applies to the physically injured person but not to 
the person consequentially injured. This situation requires the 
Court to instruct the jury that in one case the burden of proving con- 
tributory negligence is on the defendant, while in the other case the 
burden of proving lack of contributory negligence is on the plaintiff. 
This makes for confusion and bewilderment. In actual practice both 
plaintiffs usually prevail or lose together. The reasons for enacting 
the original due care statute would seem applicable ip actions for 
consequential damages. Death or serious injury plus the absence of 
witnesses might result in a failure of justice. More often than not 
the person seeking recovery for consequential injuries is not a wit- 
ness to the accident. The enactment of the proposed statute would 
simplify trials and, in its practical application would not be unduly 
harsh on defendants. We recommend passage of House No. 440. 


House 951 — RELATIVE TO MepicaL EXAMINATIONS IN PERSONAL 
InyuRY CASES 


By Resolves Chapter 18 this bill was referred to the Council. It 
would add to G. L. Chapter 233 a new section as follows: 


Section 23B. If a person injured in an accident unreasonably refuses to submit 
to one medical examination to be made in the presence of his physician after a 
written request therefor is made by or on behalf of a person from whom damages 
have been claimed, such refusal shall be admissible in evidence and a proper sub- 
ject for comment at the trial of any action brought to recover damages for bodily 
injuries, including death, or consequential damages, resulting from such accident. 
If the injured person submits to such examination, the person by or on behalf of 
whom the same was made shall, within ten days after such examination and at 
least three days prior to such trial, furnish the injured person, or his attorney, a 
true and complete copy of the report of the examining physician. If such copy is 
not furnished as herein provided, the said physician shall not be allowed to testify 

_ in any such action and the failure to furnish such copy shall be admissible in evi- 
dence and a proper subject for comment at the trial. 


It is doubtful if the legislation proposed by this bill is necessary in 
view of the present practice. It is permissible for a defendant in the 
trial of a tort action to introduce evidence showing that the plaintiff 
refused to submit to a medical examination prior to the trial and this 
evidence is a proper subject for argument during the trial. Likewise, 
it is permissible for a plaintiff to produce evidence to the effect that 
the defendant requested and cbtained a medical examination of the 
plaintiff and if the defendant fails to produce the physician who made 
the examination, it is a proper matter for comment and argument to 
the jury. 

The proposed legislation seeks to compel a defendant to furnish to 
the plaintiff or his attorney a complete copy of the report of the ex- 
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amining physician within ten (10) days after the examination is 
made and at least three (3) days before trial. The penalty for failure 
to furnish a copy would prevent the defendant from producing the 
doctor who made the examination for the purposes of testifying at 
the trial, and the fact that an examination had been made, etc., 
would be a proper subject for comment at the trial. The time ele- 
ment might prevent a defendant who was acting in complete 
good faith, from producing a doctor to testify since it is entirely 
possible that the defendant or his insuror would not actually receive 
the medical report from the examining physician within ten (10) 
days after the examination was made and in that event the de- 
fendant might be penalized for a situation over which it had no con- 
trol. Furthermore, there is no provision in the Act which would allow 
a defendant to obtain a copy of a report from the plaintiff’s physician. 
It would seem only fair that if the proposed Act is to become law, it 
should work both ways, nor is there any assurance that the plaintiff 
will have a medical report from his own physician. 

This legislation would have a tendency to prolong a trial and cause 
additional expense to both parties in that each might attempt to 
further corroborate the testimony of the attending and examining 
physicians by the production of expert witnesses, so-called. It is be- 
lieved this would cause further confusion in the minds of the jury in 
attempting to determine the real facts with respect to an alleged 
injury. We do not recommend House 951. 


House 952 — RELATIVE TO DocuMENTsS USED BY A WITNESS TO 
REFRESH RECOLLECTION 


This bill was referred to the Council by Resolves Chapter 18. It 
would amend G. L. Chapter 233 as previously amended by St. 1945 
Chapter 945 Section 1 by adding the following new section. 


Section 23B. A party to any trial of any cause of action, suit in equity, or hear- 
ing before any court, board or commission may, upon request, see any document, 
paper, statement, or other memorandum which the witness has testified he has 
used to refresh his recollection whether that document, paper, statement, or other 
memorandum has been used in court during the trial or prior thereto; and the 
fact that said party requests to see the said document, paper, statement, or other 
memorandum shall not make the said document, paper, statement, or other 
memorandum admissible in evidence unless the party calling for the same uses it 
for the purpose of cross-examination of said witness. 


There appears to be no need for the legislation described in the 
above bill. It attempts to circumvent the present rule relative to 
calling for and the production of documents, memoranda, etc. The 
proposed act uses the word “‘request”’ but in actual practice a request 
to see a particular document would vary little, if any, from a demand 
to produce. This act seeks to obtain a document or memorandum 
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for the purposes of examination from the opposing party and avoid 
the consequences of said document then being introduced in evidence 
by the party from whom it was obtained. The act does provide that 


if the document or memorandum were used for the purposes of cross- 
examination, it would then become admissible in evidence. The law 
applicable to this situation today is very clearly set forth in the case 
of Leonard v. Taylor 315 Mass. 580 Et Sec. This case upholds the 
rule established in Clark v. Fletcher 1 Allen 53-57. 

In the Leonard case 582, the court used the following language: 


“We incline to believe, however, that there are reasons behind the rule which 
were not fully stated in Clark v. Fletcher, and we suspect that critics may not fully 
appreciate the disastrous effect upon a jury in a perfectly good case or defence of 
a bold and dramatic demand by opposing counsel for the production of a docu- 
ment at some critical moment of the trial. It may be impossible to refuse without 
creating an impression of evasion and concealment, and even if the demand is 
acceded to it may be practically impossible to prevent the same impression with- 
out showing the document itself to the jury. It is our belief that if there is sharp 
practice anywhere it is more likely to be found on the side of the demanding party 
than on that of the party upon whom the demand is made, and that if unfortunate 
consequences follow, the demanding party should be the one to suffer them. He 
can commonly avoid them by utilizing his opportunities for discovery before trial 
or by limiting his demand to that which is competent.” 


Further on in the decision the following language is used: 


“The right of an opposing party to examine any paper used to refresh the recol- 
lection of any witness on the stand at the trial is beyond doubt. But to extend 
this right to every paper seen by a witness in the preparation of the case before 
trial is a different matter. Such an extension of the principle might turn every 
trial into a fishing expedition and place a powerful weapon in the hands of an un- 
scrupulous attorney.” 


If this new section were enacted into law it would tend to allow an 
unfair advantage without the consequences that should reasonably 
follow when a demand to produce a certain document is made, and 
consequently we do not recommend its passage. 


OPERATION OF Motor VEHICLES AT GRADE CROSSINGS 
(Houses 259 anp House 260) 


By Resolves, Chapter 411 the Judicial Council was asked to 
report on House Bills numbered 259 and 260, both relating to the 
operation of motor vehicles at grade crossings. House No. 259 
would amend Section 15 of Chapter 90 by striking out the word 
“cautiously” and inserting in place thereof the words “with due 
care.” This section now requires that every person operating a 
motor vehicle upon approaching a railroad crossing at grade to 
“shall reduce the speed of the vehicle to a reasonable and proper 
rate, and shall proceed cautiously over the crossing.” 
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House No. 260 would amend the law to provide that the operator 
of the motor vehicle in such cases shall be presumed to have 
operated the vehicle in compliance with Section 15 of Chapter 90 
and that violation of such section shall be an affirmative defence 
to be set up in the answer and proved by the defendant. We believe 
this to be the settled law of the Commonwealth at the present time 
(Klegerman v. New York, New Haven & Hartford Railroad, 290 Mass. 
268, 274, 275, and Copithorn v. Boston and Maine Railroad, 309. 
Mass. 363). These cases decide respectively that in an action under 
Section 232, Chapter 160, for failure to sound the statutory signals, 
and at common law for negligence, the burden of proving violation 
of Section 15 of Chapter 90 is on the defendant. 

We do not see anything to be gained by substituting the words 
“due care” for the word “cautiously” in Section 15 of Chapter 90. 
Violation of this statute, which is penal, would still be “acting in 
violation of the law’’ under Section 232 of Chapter 160, and proof 
by the defendant of such violation indirectly contributing the in- 
jury would bar recovery as at present. In our opinion substitution 
of the words “due care’’ for cautiously would not work any change 
in the kind of conduct the law requires. Due care is a relative term 
and denotes the degree of care, vigilance and forethought which, 
in the discharge of the duty then resting on him, the person. of or- 
dinary caution and prudence ought to exercise under the particular 
circumstances.” (Rugg, C. J. in Altman v. Aronson, 231 Mass. 588, 
591.) 

The barring of recovery for violation of a penal statute, where it 
is shown that the violation caused the result the statute was designed 
to prevent, is not peculiar to actions for damages arising out of grade 
crossing accidents. It is a rule applicable to all actions for negli- 
gence (Patrican v. Garvey, 287 Mass. 62.) 

In respect to Section 15 of Chapter 90, the Supreme Judicial Court 
has said that: “The statute is founded upon a rule of public policy 
designed to promote the general welfare of travelers upon railroads 
as well as upon ways.” Kenney v. Boston & Maine Railroad, 301 
Mass. 271, 276. Fortune v New York, New Haven & Hartford Rail- 
road, 271 Mass. 101, 105. 

We believe that neither of these bills would work any change in 
the existing law and, therefore, do not recommend them. 


CRIMINAL — JURISDICTION OF District Courts, HousE 698 
House 698 which we are asked to report upon under Resolve 13 of 
1946 would strike out the present section 26 of Chapter 218 of the 
General Laws (Ter. Ed.) as most recently amended by Chapter 365 
of the Acts of 1938, and insert a new section. The only change which 
would be made by the new section to be inserted as contained in 
H. 698 would be to take away jurisdiction of the district courts of 
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“the crimes mentioned in Sections 18 and 19 of Chapter 266” and 
give the district courts jurisdiction instead of the crimes mentioned 
in Section 16. 

Section 16 relates to the breaking and entering in the night time 
of a building, ship or vessel, with intent to commit a felony and 
provides for a penalty of not more than twenty years in state prison 
or not more than two and a half years in a house of correction. 

Section 18 provides that: ‘“‘Whoever in the night time enters a 
dwelling house without breaking, or breaks and enters in the day- 
time a building, ship or vessel, with intent to commit a felony, no 
person lawfully therein being put in fear, shall be punished by im- 
prisonment in the state prison for not more than ten years or by a 
fine of not more than five hundred dollars and imprisonment in jail 
for not more than two years.” 

Section 19 provides that ‘‘Whoever breaks and enters, or enters 
in the night time without breaking, a railroad car, with intent to 
commit a felony, shall be punished by imprisonment in the state 
prison for not more than ten years or by a fine of not more than five 
hundred dollars and imprisonment in the house of correction for 
not more than two years.” 

The position of the Judicial Council, after giving careful con- 
sideration to this bill, is that we do not favor it. We do not believe 
that district courts should be given jurisdiction of crimes involving 
a maximum penalty of twenty years in state prison. 


MENTAL HospitTat Recorps, House 63 


Chapter 291 of the Acts of 1945 permitting the inspection of 
hospital records (kept under the provisions of Section 70 of Chapter 
111 of the General Laws Ter. Ed.), by the patient to whom they 
relate, or by his attorney upon written authorization from the 
patient, and requiring the furnishing of a copy of the record upon 
the request of the patient and the payment of a reasonable fee, 
includes the records of hospitals under the Department of Mental 
Health. As we understand House 63, which we are asked to report 
upon under Resolve 14 of 1946, the bill is designed to exclude from 
the operation of this law hospitals under the control of the depart- 
ment. It is readily understandable that in many cases it would be 
extremely inadvisable to allow a mental patient to inspect his 
record or allow him to have a copy of it. The law still would provide 
for furnishing the patient with a copy of such record upon judicial 
order, whether in connection with pending judicial proceedings or 
not.. We recommend the passage of House 63 with this proviso, 
that there be stricken out in lines 43, 44 and 45 of said section 70 
as amended, the words ‘‘except in the case of records of hospitals 
under the control of the department of mental health.’’ This would 
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permit the Department of Mental Health, as well as the head of 
any other department with hospitals under his charge, to order the 
furnishing of such copies upon payment of a reasonable fee. The 
law relating to hospital records would then read as follows: the 
new words being printed in italics. 


Section 70. Hospitals supported in whole or in part by contributions from the 
commonwealth or from any town, incorporated hospitals offering treatment to 
patients free of charge, and incorporated hospitals conducted as public charities 
shall keep records of the treatment of the cases under their care and the medical 
history of the same. Such records may be made in handwriting, or in print, or by 
typewriting, or by the photographic or microphotographic process, or by any com- 
bination of the same. Whenever pre-existing hospital records shall have been 
photographed or microphotographed and the photographs or microphotographs 
shall have been duly indexed and filed by the hospital, the person in charge of the 
hospital, upon notifying in writing the supervisor of public records referred to in 
chapter sixty-six, may destroy the original records so photographed or microphoto- 
graphed, and such photographs or microphotographs shall have the same force and 
effect as the original records from which they were made. Such records and similar 
records kept prior to April twenty-fifth, nineteen hundred and five, shall be in the 
custody of the person in charge of the hospital. Section ten of chapter sixty-six 
shall not apply to such records; provided, that, except in the case of records of insti- 
tutions under the control of the department of mental health, such records and similar 
records kept in the custody of the person in charge of the hospital may be inspected 
by the patient to whom they relate, or by his attorney upon delivery of a written 
authorization from the said patient, and a copy shall be furnished upon his request 


and payment of a reasonable fee; and provided, further, that upon proper judicial 
order, whether in connection with pending judicial proceedings or otherwise, or, 
upon order of the head of the state department having supervision of such 
hospital, and in compliance with the terms of said order, such records may be 
inspected and copies furnished on payment of a reasonable fee. 


House 1883 — RELEASE ON Batt IN CERTAIN CASES 


By Resolves Chapter 42 a report was requested on this bill which 
would amend G. L. (Ter. Ed.) Chapter 276 by adding a new section 
as follows: 


Section 57A. A person held in custody for his appearance in court or before a 
trial justice, whose bail has already been fixed, shall be released by the officer for 
the time being in charge of the place of custody upon his executing a recognizance 
running to the clerk of such court or such trial justice for such appearance, ac- 
companied by a deposit of the amount of such bail in cash, or in negotiable United 
States government bonds, or in a bankbook of a savings bank or the savings de- 
partment of & trust company or national bank duly assigned to such clerk or 
justice. A person held in custody charged with an offence not punishable by im- 
prisonment for more than one year whose bail has not been fixed may be so re- 
leased upon executing such recognizance for his appearance in court or before a 
trial justice as required by the order under which he is held accompanied by such 
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deposit amounting to not less than one hundred dollars in any of the forms afore- 
said. Any recognizance and deposit received under this section shall be deposited 
with such clerk or trial justice by such officer as soon as may be. 

Section 2 would amend Section fifty-eight by striking out the words “the pre- 
ceding section” and inserting the words: — section fifty-seven,— so as to read as 
follows: — Section 58. If the person is committed without an order fixing the 
amount of the recognizance, he shall not be admitted to bail under section fifty- 
seven, until reasonable notice of his application has been given to the officer by 
whom he was committed, or a hearing has been given to the officer in whose 
custody he is held; and if committed with such order, he shall not be admitted to 
bail, except by the supreme judicial or superior court or by a justice of either 
court, for a less amount than is required by the order or by an order of either 
court, or of a justice thereof, revising said amount. 


By Section 57 bail may be taken by a justice or clerk of any court 
having criminal jurisdiction or by a trial justice, a standing or special 
commissioner, or a master in chancery, subject to the limitations set 
out in Section 59, and by Chapter 218, Section 26, justices of the 
peace in certain towns within the judicial district of a district court. 

Section 57 provides that no person offering himself as surety shall 
be deemed insufficient if he deposits money of an amount equal to 
the amount of bail required of him in (the) recognizance or certain 
securities instead of cash. It is now proposed by H. 1883 to allow the 
person held in custody to obtain his release by depositing with the 
officer in charge of the place of custody, cash or securities equal in 
amount to the recognizance already ordered, and if no amount has 
been set, then if he is charged with an offence punishable by im- 
prisonment for not more than one year, a deposit in cash or secur- 
ities of a value not less than one hundred dollars, with a recognizance 
to appear “‘as required by the order under which he is held.” 

The Council unanimously disapproves this bill. 

The proposed amendment should not follow Section 57, which 
deals with the qualifications of sureties, but has to do with Section 79, 
relating to deposits in lien of surety by an arrested person himself. 

H. 1883, line 7, “whose bail has been fized.’”’ It is unfortunate that 
the same word should be used to connote both the original de- 
termination as to the amount required in a given case, and also the 
judgment or other fact which establishes the surety’s liability, (1 
Bouvier, Law Dict. Title “Fixing Bail’) but probably the context 
would forestall any miscarriages. 

“officer for the time being in charge of the place of custody.” This 
would include every keeper of a town lockup, of a city prison or sta- 
tion house, every place used for the detention of bailable prisoners. 
And “officer for the time being” obviously enlarges the list of per- 
sons to whom is given the power to determine how much, if any, 
more than $100 would be adequate bail. 

“U. S. Government Bonds,” ete. Just why non-registered bonds 


aor-oponepepre-+awa Oo wz f*\ @©Q EH @ 


sy eyaomDde DD oft He & re 





P.D. 144 REPORT 45 


of the commonwealth, of a county, city or town, are omitted here, 
though included in Section 57, is not apparent. 

“charged with an offence.” This seems to contemplate police 
booking. But many an arrested person, booked, say, for mere drunk- 
enness, finds when arraigned in court that other charges are to be 
made against him. 

“not punishable by imprisonment for more than one year.” But 
Chapters 265 to 274 inclusive of the General Laws contain many pro- 
visions for fine only, sometimes heavy, often trivial, and no account 
is taken of indeterminate sentences, releases on parole and matters 
which cannot be determined till after the court has functioned. 

“as required by the order under which he is held.” If this means a 
court order, that will come too late for the speedy release on bail 
which seems to be the chief purpose of H. 1883. 

“not less than ($100) one hundred dollars.”’ But bail commissioners 
now take cash bail of fifty dollars, even as low as twenty-five dollars 
where the offence is being present where gaming implements are 
found (usual penalty, $5.00). 

“as soon as may be.”’ There should be added, ‘‘and before the 
next sitting of the court of arraignment.”’ 

Section 2, line*9. It might remove some doubts if after the words 
“fifty-seven” there were inserted “or sixty-eight.” 

The sponsor of H. 1883 states that its chief purpose is to_prevent 
the needless detention in local police stations and jails of many per- 
sons arrested for comparatively minor offences, where there is dif- 
ficulty in securing the services of a bail commissioner and the court 
clerk will not leave his home at night to accept bail. (See Superior 
Court Rule 6.) 

The list of actual beneficiaries of the proposed act are those for 
whom an imprisonment of not more than one year is possible. Those 
omitted are persons whose only penalty is a fine, those liable to arrest 
without a warrant under the many statutes permitting it where no 
imprisonment can be the outcome, those arrested on a court warrant 
after failure to answer a summons subject to the same qualification, 
and probably many others. At the same time it should be stated 
that of annually arrested persons (around 200,000 for the state) 
nearly half are arrested for mere drunkenness, very many of whom 
are released by probation officers after sobering up; and violation of 
motor vehicle laws and traffic rules account for about two thirds of 
the remainder. So that in mere numbers this act would give relief to 
a large group. Against this is the question whether it is wise to en- 
trust a judicial function (see Rule 1 of Superior Court rules) to per- 
sons who might use it unwisely, and thereby increase bail defaults. 
The Council is of the opinion that it is unwise and that if there is 
really a shortage of bail commissioners in any given locality, the 
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obvious remedy is to increase their number. Their fees are limited 
by Chapter 262, Section 24, to two dollars in any misdemeanor case. 
Incidentally, H. 1883 does not make clear whether custodians would, 
or would not, be entitled to charge fees. 

So far as concerns any increase in the number of bail commission- 
ers, this would involve a study of the returns required to be made to 
the chief justice of the Superior Court under Chapter 276, Section 61, 
lines 20-27 


THE CRIME OF BREAKING AND ENTERING, House 438 


By Resolves, Chapter 13 a report was requested on the subject 
matter of House 438. 

The bill would repeal Sections 14, 15, 16, 16A, 17, 18 and 19 of 
Chapter 266 of the General Laws (Ter. Ed.), in short, all the laws 
relating to burglary and breaking and entering, and substitute for 
the seven sections repealed, five new sections numbered 14, 15, 16, 
17 and 18. It should be noted incidentally that this method of en- 
actment would leave a hiatus between the new Section 18 and the 
existing Section 20. 

Section 14 now provides a penalty of from ten years to life for 
burglary (breaking and entering a dwelling house in the night time) 
with intent to commit a felony therein while armed, any person 
being in the house, or even though not armed, making an actual 
assault on any person in the house. 

Section 15 now provides a maximum penalty of 20 years, and, if 
there has been a previous conviction under either Section 14 or 
Section 15, a minimum of five years, for burglary while unarmed and 
not making an assault on any person in the house. 

Section 16 now provides a maximum penalty of 20 years in State 
prison or a maximum of 2)% years in the House of Correction for 
breaking and entering a building, ship or vessel in the night time 
with intent to commit a felony. The alternative sentence to a House 
of Correction was provided for by St. 1943, c. 343. 

The present Section 16A (inserted by c. 229 of the Acts of 1945) 
provides that whoever in the nighttime or daytime breaks and enters 
a building, ship or vessel with intent to commit a misdemeanor shall 
be punished by a fine of not more than two hundred dollars or by 
imprisonment for not more than six months, or both. 

Section 17 now provides a maximum sentence of 10 years for enter- 
ing in the nighttime or breaking and entering in the daytime a build- 


ing, ship or vessel with intent to commit a felony, the owner or any. 


other person lawfully therein being put in fear. 

Section 18 now provides a penalty of not more than 10 years in the 
State prison or a fine of not more than $500 and imprisonment for 
not more than two years in jail for entering without breaking a 
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dwelling house in the night time with intent to commit a felony or 
breaking and entering in the daytime a building, ship or vessel with 
intent to commit a felony, no person in the dwelling house, building, 
ship or vessel being put in fear. 

Section 19 now provides a penalty of not more than 10 years in 
State prison or a fine of not more than $500 and imprisonment in the 
House of Correction for not more than two years for breaking and 
entering or entering without breaking, in the nighttime, a railroad 
car with intent to commit a felony. 

Section 14 of the petitioner’s bill (House 438), as we understand 
it, has the effect of amending the existing Section 14, relating to 
burglary either while armed or making an assault on a person in the 
dwelling house, so to bring specifically within the section, buildings, 
ships, railroad cars, apartments, hotel rooms, lodging houses, board- 
ing houses and offices, and making the minimum penalty 244 years 
in the House of Correction instead of the present minimum of 10 
years in State prison, leaving the maximum penalty as it now is, life 
imprisonment, and having the penalty apply whether the breaking 
and entering is in the nighttime or daytime. 

Section 15 of the petitioner’s bill relates to breaking and entering 
in the nighttime, or entering without breaking the places mentioned 
in Section 15 of his bill “with intent to commit any felony except 
larceny,” providing for a maximum punishment of 20 years in State 
prison and, if there has been a previous conviction under Section 14 
or Section 15, a minimum of five years. 

Section 16 of the petitioner’s bill provides a maximum punishment 
of 10 years in State prison or a fine of $500and a maximum of 24 
years in the House of Correction for the offence described in Section 
15 when committed in the daytime. 

Section 17 of the petitioner’s bill provides: Whoever breaks and 
enters, or enters without breaking, in the daytime or nighttime,a 
building, ship, vessel, railroad car, dwelling house, apartment, room 
in an inn, lodging house, boarding house or office (the same places 
named in his previous sections) and commits larceny therein and 
steals therein property of a value exceeding $100 shall be punished 
by imprisonment in the State prison for a term not exceeding 5 years 
or imprisonment in a jail or house of correction for a term not ex- 
ceeding 24% years or by a fine not exceeding $500 or both. (We 
assume that the intended alternative to the State prison penalty is 
a fine of not more than $500 or not more than 21% years in the House 
of Correction, or both such fine and imprisonment in the House of 
Correction). 2. If the value of the property does not exceed $100 he 
shall be punished by imprisonment in a jail or house of correction for 
a term not exceeding 2/4 years or by a fine of not more than $100 
or both. 








48 JUDICIAL COUNCIL P.D. 144 


Section 18 of the petitioner’s bill provides that “Whoever breaks 
and enters or enters without breaking in the daytime or nighttime a 
building, ship, vessel, railroad car, dwelling house, apartment, room 
in an inn, lodging house, boarding house or office, with any intent 
other than mentioned in preceding sections, shall be punished by im- 
prisonment in a jail or house of correction for a term not exceeding 
two years or by a fine not exceeding $500 or both.” 


Common law burglary is an offense against the security of the 
habitation and while in statutory burglary (offenses against build- 
ings other than dwelling houses, railroad cars, vessels, etc.) the idea 
of offense against habitation is not so prominent, still burglary, 
common law or statutory, is not to be confused with larceny and 
it seems to us that is just what the petitioner is doing when he would 
make the penalty depend upon the amount stolen as he does in 
Section 17 of his bill. 


Certainly the alarm of an awakened sleeper who found a burglar 
in his room would not be any less because he later discovered that 
the burglar took only his wife’s $50 watch and overlooked $100 in 
bills. The gist of the offense always has been the burglary, that is 
to say, the breaking and entering with felonious intent. If that ex- 
isted, it mattered not how much was stolen nor did it matter if the 
burglar was caught or frightened away before he had time to steal 
anything. 

As we read the bill it nowhere provides a penalty for breaking and 
entering with intent to commit larceny, except where the burglar is 
armed or makes an assault upon someone in the place burglarized. 
Such a case is provided for in Section 14 of his bill as it is in Section 
14 of the present law. The petitioner’s Sections 15 and 16 deal with 
breaking and entering with intent to commit any felony except 
larceny. Section 17 deals with the commission of the crime of larceny 
after a breaking and entering and makes.no reference to the intent. 
Section 18 provides for breaking and entef¥ing “with any intent other 
than mentioned in preceding sections.” Certainly a reading of this 
section and the preceding sections does not make it clear that it is 
intended to embrace within this section the crime of breaking and 
entering with intent to commit larceny. If that is the intention the 
penalty provided is utterly inadequate. 


One seeking a change in the law has the burden of showing the 
necessity for the change. Nobody has shown us such necessity. The 
petitioner is not the author of the proposed legislation. This cer- 
tainly is no time for lessening any of the security at present afforded 
by law to either our persons or our property. Our present laws re- 
lating to burglary and breaking and entering work well in practice. 
While it is unnecessary to allege a stealing in an indictment for break- 
ing and entering it is done in some of our counties and it is the prac- 
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tice, where the offense is of a minor character, to accept a plea of 
guilty to so much of the indictment as charges the larceny. In other 
counties it is customary to charge the breaking and entering in one 
count and the larceny in a second count and the case is disposed of, 
where the situation warrants it, by accepting a plea of guilty to the 
larceny charged in the second count. The power of the district at- 
torney to enter a nolle prosequi to part of the indictment is availed 
of regularly. 

The existing law, administered by men of good sense, permits 
humane treatment of the offender. But, after all, it is the law- 
abiding citizen who deserves the first consideration at the hands of 
those who make the laws and those who administer them. This is 
forgotten in proposed legislation, as it seems to us, and we do not 
recommend its passage. 


JOINDER OF Parties House 935 


By Resolves Chapter 33 a report was requested on this bill which 
is printed in a footnote.* 


The bill would allow a defendant to add as party defendant anyone 
who conceivably might be liable to the original defendant or the 
plaintiff on account of matters alleged in the original action. The 
provisions of the bill might tend to reduce the amount of litigation 
as to a particular matter but the possibility of confusion, delay, and 
abuse seem to outweigh the meritorious features of the bill. If a third 
party is liable to the defendant for all or part of the plaintiff’s claim 
against the defendant, the law, as it now exists, provides a remedy 
for the defendant. If the defendant claims that a third party is liable 
to the plaintiff for all or part of the plaintiff’s claim against the de- 
fendant, the law now provides for the addition of additional parties 
defendant. In practice the plaintiff is usually willing to include as 
party defendant anyone who might be liable to him on account of his 
original claim whether he knows of the third party or is informed of 
the liability by the original defendant. The confusion already exist- 
ing in the offices of the clerks of courts and in the trial of cases on 
account of the recent statute (Chapter 350 of 1943) permitting 
joinder of actions would be substantially increased. The present 
state of the law is adequate to take care of the situations which the 
proposed law is designed to affect. Accordingly, we do not recom- 
mend passage of House No. 935. 





*HOUSE 935 
RELATIVE TO JOINDER OF PARTIES 


Chapter two hundred and thirty-one of the General Laws, as appearing in the Ter- 


centenary Edition, is hereby amended by inserting after section fifty-four the following 
hew section :— 


Section 654A. Before the filing of his answer the defendant may move ex parte or, after 
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the filing of his answer, on notice to the plaintiff, for leave as a third-party plaintiff to 

e service of process upon a person not a party to the action who is or may be liable 
to him or to the plaintiff for all or part of the plaintiff’s claim against him. If the motion 
is granted and due service of process is made, the person so served hereinafter called the 
third-party defendant, shall within such time as may be allowed by statute or by rule of 
court enter his appearance and also within the same time or within such other time as 
may be prescribed by statute or by rule of court file a motion to dismiss, answer in abate- 
ment, demurrer, plea or answer. 

The third-party defendant may assert any defenses which the third-party plaintiff has 
to the plaintiff’s claim. The third-party defendant is bound by the adjudication of the 
third-party plaintiff’s liability to the plaintiff, as well as of his own to the plaintiff or to 
the third-party plaintiff. 

The plaintiff may amend his pleadings to assert against the third-party defendant any 
claim which the plaintiff might have asserted against the third-party defendant had he 
been joined originally as defendant. 

A third-party defendant may proceed under this section against any person not a 
party to the action who is, or may be, liable to him or to the third-party plaintiff for all 
or part of the claim made in the action against the third-party defendant. 


Entry Frees ror PLAINTIFFS NOT CLAIMING JOINTLY WHO HAVE 
JOINED IN ONE AcTION UNDER CHAPTER 350 OF THE AcTs OF 1943 
In view of the expense to the public of maintaining the courts, dis- 

cussed in the report of the joint committee on ways and means in 

1943 and referred to on pages 61-62 of our 20fh Report, we see no 

reason why each separate plaintiff thus allowed to join with others 

in an action arising out of the same facts should not be expected to 
pay the same entry fee that he would pay if he brought a separate 
action. We therefore recommend the following 


DRAFT ACT 


Section 4A of chapter 231 of the General Laws inserted by chapter 350 of the 
acts of 1943 is hereby amended by adding at the end thereof the following sentence: 

Persons not claiming jointly who join in one action as plaintiffs under this sec- 
tion shall pay the same entry fee as would be required in separate actions. 


Hovse 1121 


WAIVER BY THE COMMONWEALTH OF IMMUNITY FROM LIABILITY, IN 
Tort, WITHIN THE ADMIRALTY JURISDICTION FOR DAMAGE TO 
VESSELS OR INJURIES ON VESSELS DuE TO NEGLIGENCE OF DrAw- 
BrinGE TENDERS OR OTHER EMPLOYEES 
By Resolves Chapter 38 a report was requested on the subject 

matter of House 1121 as outlined above. The bill is carefully drawn 
by the petitioners who-are admiralty lawyers of experience and, if any 
legislation waiving immunity by the Commonwealth in this limited 
class of cases is to be considered, the bill, if the retroactive feature 
is stricken out, appears to be in proper workable form for that 
purpose. 

The Council had a conference with the petitioners at which they 
explained their reasons and submitted copies of the memoranda of 
March 5th and March 12th, 1946, which they had submitted to the 
Joint Judiciary Committee prior to the reference of the matter to the 
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Council. Aside from the form of the proposed bill, certain broad 
questions of policy as to matters of substantive law are involved — 
first, whether there should be a general waiver by the Commonwealth 
of immunity from liability in tort, and second, if not a general waiver, 
whether an exception should be made by a waiver in the limited class 
of cases of damages to or on vessels involving about thirty bridges 
which were within the admiralty jurisdiction of the Federal Courts 
when cities and counties were responsible for the operation of bridges 
prior to the passage of St. 1945, chapter 690. By that act the oper- 
ation of the bridges was taken over by the Commonwealth. These 
are such broad questions of public policy on a matter of substantive 
law for the consideration of the legislature that the Council makes no 
recommendation as they appear to be outside the field of the Judicial 


Council and involve more extended study than is feasible in view of 
the other matters before it. 


For the assistance of the legislature in considering those questions, 
however, a majority of the Council submit the information and a 
summary of the arguments which have been called to our attention. 

Prior to the act of 1945 referred to, a city or county within the 
commonwealth was liable to suit in the federal courts for torts of its 
bridge tenders (see O’ Keefe v. Staples Coal Company, 201 Fed. 131 
(Dec. Mass. 1910; Workman v. New York City, ete. 179 U. S. 552). 
Since the act of 1945 the only remedy is against the bridge-tender 
personally in admiralty as he is responsible for his negligence. It is 
not uncommon in such cases, if a judgment is recovered against the 
employee, for his public employer to reimburse him. . The petitioners 
contend, in regard to the “‘subject matter,” that a general waiver of 
immunity in tort would be desirable and they refer to the fact that 
four states have adopted such legislation— New York (Laws of 
1929, chapter 467 §1); Michigan (Public Acts of 1943 — No. 238 (27, 
3548 [24] approved April 21, 1943); California (Deering’s California 
Code, Political-Government, ch. 3 § 16041 and 16021); Washington 
(Remington’s Revised Statutes, Ch. 3 §886); and the United States 
by the Federal Tort Claim Act Approved August 2, 1946 (Title IV of 
Legislative Reorganization Act — Public Law 601 §410). 

The petitioners also called attention to articles by Professor 
Borchard on the subject in 36 Yale Law Journal, 17, 757, 1039; 28 
Columbia Law Review 577, 735; and 20 American Bar Association 
Journal 747. Evans v. Berry, 262 N. Y. 61; 3 Maitland, “Collected 
Papers,” 263, and an opinion by Justice Frankfurter, Stone C. J. and 
Roberts J. concurring, in Great Northern Life Insurance Co. v. Read, 
322 U. S. 47, 59 were also cited. 

The 11th amendment to the Constitution of the United States 
(which prevents suits against a state by citizens of another state) does 
not apply to suits against a state by citizens of that state, and as to 





52 JUDICIAL COUNCIL P.D. 144 


suits by residents of another state the protection of the 11th amend- 
ment may be waived. See Kennecott Copper Corp. v. State Tax Com. 
66 U.S. Sup. Ct. 744 (March 25, 1946) and cases cited in 59 Harv. 
Law Rev. (May 1946) pp. 802, 803. 

In answer to all that may be said in favor of a general waiver of 
government immunity in tort it is said that, as a practical matter, in 
these days of claim-mindedness and demands on the public treasury 
in every direction, the Commonwealth needs the protection of of im- 
munity in tort. The old ‘‘snow and ice” cases against cities (when 
they were liable) and the multiplication of claims under the com- 
pulsory motor vehicle insurance act indicate what is likely to happen 
if the Commonwealth opens up its treasury to actions of tort of all 
kinds. 

Whether it is logical or not, the present not uncommon practice of 
protecting a public employee who is sued, from loss in deserving 
cases, provides the Commonwealth with some protection against 
large numbers of claims of every variety. 

It is for the legislature to consider these questions. We simply call 
attention to their different aspects without recommendation one way 
or the other. 

If the legislature should waive immunity only in the admiralty 
cases of collisions with bridges or publicly owned vessels, then only 
would the question of procedure arise, and the reasons for submitting 
such cases to the federal courts would seem convincing because: 


(1) The admiralty court already has jurisdiction over maritime 
torts where the right to sue is given. By reason of the familiarity 
of the federal judges with cases arising out of marine collisions, 
they are, we submit, best qualified to deal with such cases. 


The doctrine of contributory negligence does not apply in 
admiralty, but simply goes to mitigate the damages. 


The Commonwealth, by having suits (provided for in the bill) 
tried in the admiralty court, would have the right to implead 
third parties which could not be done in any state court action. 
Under Admiralty Rule 56 of the United States Supreme Court, 
anyone sued in the admiralty court may bring in a third party 
who may be either wholly or partly at fault for the collision and 
the case will then proceed as though the third party had been an 
original respondent in the suit. This would seem to be a clear 
advantage to the Commonwealth. 


TRIALS BEFORE THREE JUSTICES—SENATE 234 


By Resolves Chapter 11 a report was requested on this bill which 
provides: 


Section 1. Chapter two hundred and twelve of the General Laws, as appear- 
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ing in the Tercentenary Edition, is hereby amended by adding after section two 
thereof the following new section: — 

Section 2A. (a) In any action at law where a trial by jury has been waived or 
the parties agree that the cause may be tried under this section, and in any suit 
in equity any party may file a claim of trial by three justices of the superior court 
and thereupon the cause shall be heard and determined by three justices of the 
superior court. Said justices shall be assigned by the chief justice of said court. 
A decision of a majority shall be the decision of the court. The practice and pro- 
cedure before said three justices shall be the same as heretofore in actions at law 
and suits in equity respectively. 

(b) If the parties so agree the decision of the said three justices, or a majority 
of them, shall be final and conclusive upon all matters in controversy whether in 
matters of fact or law. But the said three justices, or a majority of them, may 
after a finding of facts, either of their own motion or at the request of any party, 
report the case to the supreme judicial court for determination by the full court, 
and thereupon like proceedings shall be had as in reports in actions at law and 
suits in equity respectively. 

Section 2. Chapter two hundred and fourteen of the General Laws, as appear- 
ing in the Tercentenary Edition, is hereby amended by adding at the end of sec- 
tion sixteen thereof the following words: — except as provided in section two A 
of chapter two hundred and twelve. 


With the exception of election cases the development of the judicial 
system thus far has been in the direction of trials in the first in- 
stance beforeasingle judge with or without a jury subject to appel- 


late proceedings. The plan proposed of taking three judges of the 
Superior Court from other work in any case in which a jury is waived 
would, in our opinion, disrupt the work of the Superior Court 
throughout the Commonwealth and cause delays and difficulties not 
in the public interest. We do not recommend Senate 234. 


SENTENCING (Resolves Chapter 16) 


As stated in our 21st Report, (p. 36), the commissioner of correc- 
tions in paragraph 10 of his report (printed as H. 58 of 1945) recom- 
mended the appointment of a special commission for the following 
purpose: 

“In order to determine whether or not the courts should have the assistance of 

a ‘treatment Tribunal’ or a ‘Sentencing Board’ to assist them in the sentencing of 

those convicted of crime, and for a study of the sentencing and commitment laws 

to the penal institutions and the Massachusetts Training Schools and to provide 
for the proper places for the education and reformation of those so sentenced or 
committed.” 


The commissioner then introduced a resolve (House 68 of 1945) 
for that purpose. Thereafter the Committee on Judiciary reported 
a resolve (Senate 478 of 1945) for a special commission: 


“for the purpose of making an investigation and study of the laws of the common- 
wealth relating to the sentencing and committing to the various penal institutions 
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in the commonwealth and the Massachusetts training schools of persons convicted 
of criminal offences. The commission shall particularly consider the advisability 
of establishing and maintaining a treatment tribunal or sentencing board to assist 
the criminal courts in a program of reformation and education and in the sentenc- 
ing and committing o convicted persons to imprisonment or to the Massachusetts 
training schools, and shall ascertain whether the facilities provided by the coun- 
ties and the commonwealth for the incarceration, reformation and education of 
persons convicted of crime are being fully utilized, and if not, in what way the 
same may be conveniently and advantageously used.” 


This proposed resolve (Senate 478) together with House 68, was 
then referred to the Judicial Council with several other bills, by re- 
solves Chapter 32 of 1945, providing in part as follows: 


“Resolved that the Judicial Council is hereby requested to consider the subject 
matter” of Senate 478 and House 68 “relative to the sentencing of persons con- 
victed of crime.” 

We called attention to the fact that no specific bill was submitted 
or referred to the Council, but the Council was requested to con- 
sider the general ‘‘subject matter’ relative to the sentencing of per- 
sons convicted of crime described in House 68 and Senate 478 (which 
were based on paragraph 10 above quoted of House 58). The refer- 
ence and request, therefore, were for a general inquiry as to specifica- 
tions in the resolves thus referred. 

As this is a large subject which has been under discussion to an 
increasing extent throughout the country for some years, the Council 
suggested that the matter go over to this year. Thereupon, by re- 
solves chapter 16 of 1946 the Council was “requested to consider 
further the subject matter” of S. 478 and H. 68 “‘relative to the 
sentencing of persons convicted of crime.” 

A consideration of “‘the sentencing of persons convicted of crimes” 
cannot stop at the imposition of sentence any more than it can begin 
at the moment when the imposition of sentence becomes the duty of 
the judge. When, therefore, there are proposals looking either to the 
limiting of the power of the judge or to assisting him in his duty, it 
is well to consider (1) what means of knowledge he has before sentence 
is imposed; (2) what aids are already at his command or imposed 
upon him by law; and (3) what may become of the prisoner after 
sentence. 

For the most part, our statutes fix the penalties for crimes together 
with a provision that if no punishment is provided by statute the 
court shall impose such sentence, “according to the nature of the 
crime, as conforms to the common usage and practice in the Com- 
monwealth.” *Manslaughter, for example, is punishable by imprison- 
ment in the state prison for “not more than twenty years or by a fine 
of not more than one thousand dollars and imprisonment in jail for 
not more than two and one half years.” 

*G. L. c. 279 §5. 
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Great latitude as to the period of confinement and the amount of 
the fine is afforded the court in the matter of sentence, the idea evi- 
dently being that the same crime, as far as name is concerned, may 
vary greatly in the circumstances surrounding its commission, as well 
as in the age of the person committing it and his previous history. 

In the case of all sentences to the state prison, except for life or as 
an habitual criminal, the court cannot fix the term of imprisonment, 
but must fix a maximum and minimum term for which the convict 
may be imprisoned and the maximum term cannot be longer than the 
longest term fixed by law for the punishment of the crime of which he 
has been convicted and the minimum term cannot be less than two 
and one half years.* The Superior court alone can impose sentences to 
the state prison. From this it will be seen that a judge of that court 
could, in a case of manslaughter, impose a sentence to be executed in 
the state prison, fixing the minimum and maximum terms anywhere 
from two and one half years te twenty years. But he would not be 
required to impose a state prison sentence and could send the con- 
vict to jail instead. If a district court took jurisdiction of this crime 
it could only impose a jail sentence, limited to two and one half years, 
and a fine. This illustration as to the situation in the case of man- 
slaughter is fairly typical although it should be remembered that a 
great many crimes carry no state prison sentence and that their 
punishment is limited to the imposition of a fine of “‘not more than” 
a certain sum or to the imposition of a sentence to jail of ‘‘not more 
than two and one half years” or less, or to both fine and imprison- 
ment. 

Provisions for sentences of this character have long been a part of 
our statute law and it would seem that it was thought when they 
were first devised that, given a wise and considerate judge, the pun- 
ishment could surely be made to fit the particular crime. As time 
went on, however, it evidently was thought that perhaps this benefi- 
cient plan as to sentences might not work out too well in all cases. 
State prison and jails might not be the places in which there would 
be much hope for the reformation of the reformable or the salvaging 
of the young who had committed crimes, and so we came to have our 
reformatories for men and women,our training schools for boys and 
girls and our state farm, not forgetting our county training schools. 


With the advent of these institutions, one by one, limitations were 
placed by statute upon the courts on what could be done with and 
for those who were eligible for commitment to them. For example, 
the reformatory at Concord was open only to males under thirty 
years of age, not previously sentenced for felony more than three 
times, convicted of crime punishable in the state prison or jail or 
house of correction. The reformatory for women was made the 


*G. L. c. 279 §24. 
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place of confinement for women convicted of a felony where they 
went for an indeterminate term unless sentenced for more than five 
years. Women could and can be sent to jail or the house of correc- 
tion if the sentence in case of a male prisoner does not exceed two 
and one half years. Age limits were placed for boys who might be 
sent to the training schools and careful provisions were made as to 
their trial and commitment.* 


All these measures were undoubtedly taken with the hope, if not 
the expectation, that somewhere along the line men, women and 
children could be returned to society as worth while individuals. The 
judge was an all important factor in all this inasmuch as it was his 
decision, limited carefully it is true, which sent the offender to that 
place of confinement which appeared to him to be the best, in all the 
circumstances. 

In this connection and as something that is at times lost sight of, 
it should be kept in mind that sentence is almost always imposed by 
the judge who has presided at the trial of the accused or who has 
heard him plead guilty. All the proceedings take place in the pres- 
ence of the judge and the accused and as a rule the former has full 
opportunity to and does observe the latter closely. Any judge, 
sensible of the possibility that he may be called upon to deprive one 
of his liberty for a time can hardly be thought to be oblivious to this 
tremendous responsibility or to fail to avail himself of all possible 
sources of information which will help him in making his decision. 
It may seem, at times, that there are some who are convinced that 
this matter of sentencing by a judge is a routine matter in which 
little, if any, careful thought is given by the judge to the two all im- 
portant questions, namely; what is best for society and, with that in 
mind, what is best for the offender. Without doubt a judge of a dis- 
trict court is not required to spend much time and thought over 
what to do with one who is before him on the sixty-fifth charge of 
drunkenness but it requires but a very few visits to most of our 
courts, in order to see at first hand the time and care that is taken by 
the judge in disposing of the cases before him. 


Beginning about 1880, however, (following judicial experiments 
with probation under volunteer supervision beginning about 1841) it 
was thought that the foregoing sources of information were not 
enough and probation officers were provided for by statute, ap- 
pointed by the courts, and began to serve as helpers and advisors to 
the judges. Their duties are now defined by statute (G. L. C. 276, 
S. 85). Among other things, they are required, as the court may 
direct, to “inquire into the nature of every criminal case brought 
before the court .. . and inform the court, as far as possible, whether 
the defendant has previously been convicted of crime and in the case 


*G. L: c. 279 §$§$23, 31, 33, 16; c. 119 §58A; ¢. 120 §11. 
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of a criminal prosecution before said court charging a person with an 
offence punishable by imprisonment for more than one year the 
probation officer shall in any event present to the court such informa- 
tion as the board of probation has in its possession relative to prior 
criminal prosecutions, if any, of such person and to the disposition 
of such prosecution, and all other available information relative 
thereto, before such person is admitted to bail in court and also be- 
fore disposition of the case against him by sentence, or placing on 
file or probation. . . . He may recommend to the justice of his own 
court that any person convicted be placed on probation. He shall 
perform such other duties as the court requires.” 


The superior court may place upon probation under any of the 
probation officers any person before it charged with crime for such 
time and upon such conditions as it seems proper, and any court may 
do the same except that in the district court no person convicted of 
a felony in that court shall be placed on probation by said court if it 
shall appear that he has previously been convicted of a felony.* 


The duties of probation officers, many of which have not been 
mentioned here, are onerous to say the least, depending largely upon 
whether there are enough of them and it has been said that there are 
not enough. This is a matter upon which we do not feel that we can 
express any opinion. It is undoubtedly true that probation officers 
vary as to their efficiency. It has been called to our attention that 
some of them do not avail themselves of the aid which they might get 
from the board of probation. On the whole, however, we are of opin- 
ion that, as a whole, they constitute a body of conscientious men and 
women, many of whom have devoted the greater part of their lives 
to the faithful performance of their duties, not only as aids to the 
courts but also in their endeavors to rehabilitate the probationers 
entrusted to their care. The only other observation we wish to make 
in this connection, based upon reports as to the results in probation 
cases, is that the courts as a whole might consider whether it is ad- 
visable from the standpoint of the public or the convict to place the 
latter on probation, as has been done in some instances, time and 
again. 

This is as good a place as any to speak of our juvenile courts. 
Forty years ago the definite movement began to separate to a marked 
degree offenders not over seventeen years from older ones, at least in 
the method of dealing with them in court and thereafter. There is 
little occasion to dwell upon the system.} It is familiar to all who 
have the interests of our youth at heart. The juvenile court of Bos- 
ton has long been a great example of what effective administration 
can accomplish. The subject of juvenile delinquency has been one of 


*G. L. c. 276 §87; G. L. 279 §§1, 1A. 
tG. L. ¢ 119 §§55, 58A, 65, 67, 83. 
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great concern and a commission was appointed this year to consider 
it and report. 

What may be done with a person who commits a crime depends 
upon the mental capacity of the person who commits it. Speaking 
broadly, he must have had sufficient mental capacity to appreciate 
the difference between the right and wrong of the matter and in this 
connection our statutes lay down certain definite requirements and 
otherwise make provision for certain sources of information for the 
courts with the end in view that mental responsibility may be 
determined. 

In order to determine the mental condition of any person coming 
before any court of the commonwealth, the presiding judge may, in 
his discretion, request the department of mental health to assign a 
member of the medical staff of a state hospital to make such exami- 
nation as he may deem necessary.* If any person under complaint or 
indictment for any crime is, at the time appointed for trial or sen- 
tence, or at any time prior thereto, found by the court to be insane 
or in such mental condition that his commitment to an institution for 
the insane is necessary for his proper care and observation pending 
the determination of his insanity, the court may commit -him to a 
state hospital or to the Bridgewater state hospital under such limita- 
tions, subject to certain limitations, as it may order. Moreover, 
whenever a person is indicted for a capital offence, or whenever a 
person, who is known to have been indicted for any other offence 
more than once or to have been previously convicted of a felony, is 
indicted by a grand jury or bound over for trial in the supericr court, 
the clerk of court, as the case may be, or the trial justice, shall notify 
the department which shall cause such person to be examined with a 
view to determine his mental condition and the existence of any 
mental disease or defect which would affect his criminal responsibil- 
ity. Probation officers who have in their possession or whenever the 
inquiry which they are required to make discloses facts which if 
known to the clerk would require this notice, the probation officers 
must forthwith communicate the same to the clerk who must there- 
upon give such notice. The department must file a report of its in- 
vestigation with the clerk which is available to the court, the pro- 
bation officer thereof, the district attorney and to the attorney for 
the accused. 

It is important to have in mind that whoever is convicted of a 
crime before a district court or trial justice may appeal to the superior 
court, and that at the time of conviction shall be notified of his right 
to take such appeal. Moreover, no order shall be made for the com- 
mitment of a person to a jail or house of correction upon a sentence of 
more than six months imposed by a district court, until at least one 

*G. L. c. 123 §99, 100, 101A. 
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day after imposition of such sentence, and that before such order is 
made, he shall be notified of his right to appeal to the superior court, 
and he may exercise such right, as provided by law, until such order 
is made. This right of appeal applies to children ordered committed 
to the Lyman School, the industrial schools for boys and for girls. 
Moreover, if a child found guilty by a court or trial justice is not con- 
sidered a fit subject for the Lyman school or the industrial schools for 
boys and girls, he shall be sentenced or bound over to appear before 
the superior court according to the usual course of criminal pro- 
ceedings. 

The foregoing is something of an overall picture of the legal en- 
vironment surrounding a judge whenever there is a possibility that 
he may be called upon to dispose of a convict. We have not men- 
tioned other sources of information available to him such as police 
officers, welfare agencies, public and private, and friends and rela- 
tives of the convict. Nor have we stressed the fact that in many of 
our judicial districts the local judge in time comes to know a great 
many of the offenders who come before him, their background, their 
propensities and the more than likely result, based upon experience, 
of whatever disposition of the case is made. 


Let us assume that a judge has invoked all available aids in help- 
ing him determine a proper sentence, including the place of confine- 
ment. It then may be of interest to learn what may happen to the 
convict and here again we must turn to the statutory provisions in 
this regard. 

Except in any case in which a different sentence could not have 
been imposed, an appellate division of the superior court may review 
and revise, up or down, any sentence to the state prison and also 
sentences to the reformatory for women of over five years, imposed 
by final judgment. (St. 1943 c. 558; St. 1945 ce. 255, 437.) 

The commissioner of correction may remove a prisoner* to the 
state prison colony from the state prison; to the reformatory at Con- 
cord from the state prison; to the state prison or to any jail or house 
of correction from the reformatory; to the reformatory, a sentenced 
male prisoner, from the state farm; to any house of correction in the 
county where convicted from the state farm; to the reformatory, any 
male prisoner, from jail or house of correction, if at the time of re- 
moval the prisoner could lawfully be sentenced to the reformatory ; 
from one jail to another in the same or another county; from jail to 
house of correction; from one house of correction to another in the 
same or another county; from a house of correction to a jail; from 
jail or house of correction to the state farm; from the reformatory at 
Concord, the state farm, the jails and houses of correction to the 

‘State prison colony ; to the state prison any person convicted upon an 


*G. L. e. 125 §41B; c. 127 §§97-118. 
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indictment for a felony and sentenced to the reformatory; from the 
reformatory at Sherborn to the state farm or to a jail or house of cor- 
rection, from the state farm or a jail or house of correction, any fe- 
male to Sherborn; any person committed to a department for de- 
fective delinquents or for drug addicts from one institution for such 
prisoners to another; with the consent of the Governor and Council, 
from the state prison to the state farm, any prisoner who is infirm in 
body or mind; at the request of the Governor and Council, from jail 
or house of correction to the state farm for treatment of disease. In 
case of removal the sentence is not changed. 


Sheriffs, except in Suffolk county may move prisoners around 
within the confines of their own counties and county commissioners 
have certain powers to release prisoners. (G. L. c. 127 §§115, 140 
et. seq.) 


Sentences imposed by the court are subject to the statutes relating 
to parole which provide for the release of prisoners by the board of 
parole after portions of the sentences have been served if the prison- 
ers, by their conduct, have demonstrated that they are so entitled.* 
Finally there is the power of pardon vested in the Governor, subject 
to the advice and consent of the Council. 

Perhaps it should have stated earlier that if a prisoner appears to 
be insane after commitment or in need of observation for the purpose 
of determining his insanity, statutes somewhat similar to those relat- 
ing to this matter which have already been referred to may be in- 
voked for similar purposes. (G. L. ce. 123 §§102—105.) 


It may seem to some that these various provisions for the revision 
of sentences, the transfer, release and pardoning of prisoners after 
sentence would have a tendency to make the courts less thoughtful 
in the matter of imposing sentences; but if that thought exists, we do 
not share it. On the contrary, we are of opinion that, by and large, 
the judges of our courts are deeply conscious of their obligations in 
this respect and that while they may realize that their work may be 
undone almost overnight, nevertheless, as a rule, they bow to the 
judgment of those who may accomplish this, assuming that those 
officials are equally mindful of their obligations. 

It would be strange indeed if with so many judges of our several 
courts, who have the duty of passing sentence on their fellow men, 
there was not some criticism of their judgment, too frequently by 
those whose knowledge of what was before the judge is not gained by 
personal observation. Rarely has there ever been any criticism of 
their motives. They are answerable only to their oaths of office. 
They are not required to court favor with the electorate. All this, 
however, does not serve as an answer to the question whether they 


*G. L. c, 124 §7; c. 127 §§128 et seq. 
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could do better work in the matter of sentencing if they had at hand 
more aid, assistance and advice. 


It is true that in some jurisdictions, notably in New York, New 
Jersey and California and in the Federal courts steps are or have 
been taken to set up some sort of an advisory or control board which, 
after sentence will determine the particular institution in which 
sentence will be executed, or advise the judge, before sentence, as to 
what it thinks should be done with the convict. Any of these plans 
must, of necessity, depend to a great extent upon the background of 
law in these jurisdictions as to proceedings before and after sentence. 
We are reliably informed that the Governor of one state where one of 
these methods is in operation, has recently stated that it might be 
well to go slowly in the matter. 


We are not sufficiently cognizant of the background of the law in 
these jurisdictions to determine whether any of these plans fills a 
void which does not appear to exist in this Commonwealth. 


From a survey of our entire system, we are not persuaded that it 
would be improved by the adoption of any of the plans which have 
come to our attention or that sentences imposed under any of them 


would be any more unassailable than they are today. 


What has been said tells chiefly what magistrates can do with of- 
fenders, and what can be later done by those in charge of persons de- 
prived of liberty. What magistrates actually do is shown in graphs 
on page 63 compiled from available reports of the Commissioner 
of Correction. They illustrate a rather wide use of alternative dis- 
positions. They also show what a relatively small proportion of al- 
leged offenders actually experience loss of liberty. Of course a great 
many offences admit only of a fine, the chief classes being in the 
motor vehicle group and so-called “prudential regulations.”’ But, of 
those actually imprisoned, roughly two out of three are recidivists — 
quite a commentary on the efficacy of our present penal and re- 
formative measures. Or it may only mean that a certain segment of 
society hopelessly irreclaimable. 


By way of contrast to the number of court sentences shown on the 
graph compiled from the report of the commissioner of corrections 
for 1942 (the latest printed report) we find the following figures of 
removals and transfers by the commissioner of corrections in 1942 
after the courts had imposed the sentences: 
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TABLE OF REMOVALS AND TRANSFERS, 1942 

Removals by Commissioner of Correction: 

From State Prison 

From State Prison Colony 

From Massachusetts Reformatory 

From Reformatory for Women 

From Jails and Houses of Correction 

From State Farm 

To State Prison 

To State Prison Colony* 

To Massachusetts Reformatory 

To Jails and Houses of Correction 
Removals by order of Trustees of Massachusetts Training Schools: 

From Industrial School for Boys 

From Industrial School for Girls 

From Lyman School for Boys 

* Courts cannot sentence direct to State Prison Colony. 


Speaking generally, we are not yet persuaded that the time has 
come for any further curbs on judicial determination of criminal 
sentences. Of course, any such judicial action is bound to be the 
product of the individual judge’s experience and environment. The 
desideratum of like action in like cases is not attainable under our 
segregated court system, which poses the question whether the bet- 
ter method of approach is not by breaking down the fences of isola- 
tion. The Administrative Committee of District Courts is a potent 
factor for uniformity in that area, as is any agency which promotes 
association, the parent of uniformity. 

The ultimate justification and purpose of a system of criminal 
penalties is protection of the law abiding part of society. Individual 
reclamation is secondary, though the scale division on the graphs 
may well raise a doubt whether it has not usurped primary place. 
The acid test of any proposal for a change is — Is there any group 
more competent than the judiciary to keep that primary purpose 
constantly in mind, less amenable to improper influence, less apt to 
forget its obligations, and its oath of office? Such proposals are not 
wanting. They run the gamut from mere opportunity for advice to 
complete removal of the sentencing function, leaving to the courts 
only determination of guilt. The proposal to furnish more advisory 
service, at the option of the judge, justifies the prediction that those 
who need it most will use it least. Those who really want outside 
advice will not lack ways to get it. The requirement of knowledge 
about the offender is pretty well met by the duty of the probation 
officer to produce the record, and his right to make recommendations 
as to disposition. Of the proposal to make all sentences ‘‘to the de- 
partment of correction” a leap in the dark, we thoroughly disap- 
prove, as an invitation to political manipulation and special privilege. 
There is still truth in the adage “stick to the devil you know” and 
courts sentence in daylight. 
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RELEASE OF DRUNKS 


The special commission appointed in 1943 to investigate drunken- 
ness in its report (H. 2000 of 1945) explained how the law permit- 
ting “‘release,’’ without arraignment, of drunks, who had been ar- 
rested not more than four times within a year, worked in practice. 
They gave a striking illustration of one who had been released thirty- 
five times and they recommended that the law be changed to provide 
for release. without arraignment only once within a year (see pp. 
24-27). In spite of this the legislature of 1946, by Chapter 274, 
amended the law so as to make the release mandatory (instead of 
permissive) four times in a year. The operation of this law has been 
described by the administrative committee of the district courts in 
its circular letter of July 20,1946 (reprinted in appendix A, p. 86) 
as follows: 


“The amendment to Chapter 272, section 45 of the General Laws affected by 
this act is simple in language. It changes the word “may” to “shall.” The re- 
sults, however, are very troublesome. We are advised that the procedure in one 
of the larger courts brought about the amendment. It is a good example of the 
result of one court’s following a distinctive course contrary to the practice and 
judgment of other courts. The bill was . . . not caught by the Board of Probation; 
no one of the Committee knew anything about it until notice was received that it 
was in effect. Generally speaking, it does away with practices in some of the 
courts which may be described as follows: 

(1) No release for Sunday drunks. 

(2) Settling domestic troubles with the aid of penalties in drunkenness cases. 

(3) Holding men who, while recovered from the intoxication, are not fit 

physically to be turned loose. 

“Tt will require discontinuance of the practice of a complaint for drunkenness 
to accompany one for driving under the influence if the defendant has not been 
arrested for drunkenness four times within a year. It will require that when a 
wife complains of her husband’s habits of intoxication and desires he be brought 
before the court, the only complaint which will hold will be for disturbing the 
peace and that, only if the facts will support such a complaint. 

“When a complaint is made and warrant for arrest is asked, be‘ore such can be 
issued, it will require that the record of the defendant be obtained. 

“Tt is our understanding if an arrested man refuses to accept release or sign & 
statement, he will have to be arraigned and stand trial. It became effective 
June 8th.” 


We recommend the repeal of the recent act referred to and the 
restoration of the judicial discretion in place of the new indis- 
criminate statutory disposal, by wholesale, of such cases without 
regard to the facts, and submit the following: 


DRAFT ACT 
Chapter 274 of the Acts of 1946 is hereby repealed. 
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RECOMMENDATION FOR REPEAL OF 2-YEAR PROHIBITION OF RE- 
MARRIAGE AFTER ABSOLUTE DECREE OF DIVORCE 
Secton 24 of chapter 208 of the General Laws provides that 


“After a decree of divorce has become absolute, either party may marry again as 
if the other were dead, except that the party from whom the divorce was granted shall 
not marry within two years after the decree has become absolute. 


The tragic consequences of this 2-year prohibition, as pointed out 
in our 21st Report (pp 18-19), were illustrated by the case of 
Wright v. Wright, 264 Mass. 453 in which the wife, unconscious of 
any legal obstacle, was married to the divorced man in another 
state where the marriage was valid, but found herself unmarried in 
Massachusetts and any children of the marriage illegitimate in 
Massachusetts. We recommend the repeal of the 2-year prohibition 
on the ground it is “‘not a healthy condition of the law which invites 
such consequences.” 

Since that Report the case of Wright v. Wright has been overruled 
by the Supreme Judicial Court in case one of the parties to the re- 
marriage was unconscious of any legal disability, in the case of Vital 
v. Vital (Mass. 1946 Advance Sheets 217, 319 Mass. 185). 

While this later decision improves the situation slightly, it leaves 
the validity of the marriage and the legitimacy of innocent children 
in the air on the uncertain question of the state of mind of one of the 
parties at the time of the marriage, and as has been recently stated, 
if this question of state of mind never comes before a court except on 
a petition for separate support, or something of that kind, it may 
never be determined at all before it is too late and the legitimacy of 
the children and any property rights which may be involved are left 
uncertain. It has been called to our attention that there are many 
more of such cases than is generally realized of those who do not 
understand the law, who have not had it explained to them clearly 
and who, as is natural for persons who are not lawyers, do not under- 
stand why or how an absolute divorce can be only half absolute. We 
have been informed that this happens frequently in the case of 
veterans. 

The present law does not stop remarriages and it does not seem 
that questions of marriage and legitimacy of children should be left 
by law in any such uncertain condition with all its possibilities of 
tragedy in uncertain relationships, confusion of property rights, etc. 
Like the late experiment with prohibition, a law which does not 
work, not only fails of its purpose, but produces unintended and 
harmful results — in this case especially to children — and it does 
not work because it exceeds what Dean Pound has described as “the 
limits of effective legal action.” 

We recommend the repeal of the prohibitory clause and submit 
the following: 
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Section 24 of chapter 208 of the General Laws (as appearing in the Tercen- 
tenary Edition) is hereby amended by striking out the words: 


“Except that the party from whom the divorce was granted shall not remarry 
within two years after the decree has become absolute.” 


A PLAN To SAVE CountIES SoME Monty — Hovsse 365 or 1945, To 
RepucE REcORDING OF REPETITIONS IN MORTGAGES AT PUBLIC 
EXPENSE 


With the present movement in real estate there is more convey- 
ancing and consequently more documents full of words to be re 
corded and permanently stored in accessible places than at any time 
probably during this century. The building and enlargement from 
time to time of registries of deeds and the recording and binding for 
accessible storage, from now till doomsday, costs the counties a great 
deal of money. These permanent and accessible records of the titles 
to land are necessary, but the volume of repeated words thus stored 
should be reduced as much as possible because every word takes 
space and costs the counties money. 


For more than two hundred years many technical “words of art” 
which were needed, or thought to be needed, for legal purposes were 
recorded and stored in every county registry. In 1912 the legislature, 
following the work of a committee of conveyancers, passed the “‘short 
form of deeds” act which eliminated the necessity of using or record- 
ing thousands of words at public expense. 

In 1945 a bill drawn by another group of experienced conveyancers 
was introduced as H. 365 and was referred to the Judicial Council 
which recommended its passage for the reasons stated in our 21st 
Report (pp. 22-24) and called attention to the fact that the bill had 
also been studied by other experienced lawyers and approved “‘as a 
carefully drawn bill.”’ Its purpose is the same as that of the “short 
form of deeds”’ act of 1912 — a permissive act to encourage the reduc- 
tion of unnecessary recording of repetitions in mortgages at public 
expense. We recommend its passage and suggest that pages 22-24 of 
our 21st Report deserve the attention of the County Commissioners 
in each county with a view to its support. The practical importance 
to the counties and to the public which pays the bills for stcrage and 
building registries, of reducing, so far as possible, these repetitions, 
is illustrated by the following table compiled by the Federal Home 
Loan Bank of Boston and published in the Banker and Tradesman 
for August 24, 1946, showing the number of mortgages (for not more 
than $20,000 each) recorded in the different counties for two years 
from July to July. 





1944-45 1945-46 

7,427 10,565 

Barnstable 1,194 1,611 
Berkshire 1,874 3,018 
Bristol 4,495 6,383 
re eee nee 6,828 10,253 
a Ee ere 868 1,234 
3,672 5,679 

997 1,451 

13,938 21,325 

Norfolk 6,689 , 10,267 
Plymouth 4,035 5,754 
Worcester 6,275 9,312 





58,292 86,852 
For the week ending December 7, 1946, the number of such mort- 
gages recorded in the different registries throughout the common- 
wealth was 2029, and for the week ending December 14, 1836, as re- 
ported in the Banker and Tradesman for December 21 and 28, 1946. 
We reccomend: 


DRAFT ACT 
Chapter one hundred and eighty-three of the General Laws is hereby amended 
by inserting after section twenty-four the following new section:— 
Section 24A. A declaration of mortgage provisions signed by any person and 
acknowledged by him before any officer authorized by law to take acknowledg- 


ments of deeds may be filed for record in any registry of deeds and shall be re- 
corded therein. Thereafter, all or part of such provisions may be incorporated by 
reference to such declaration in any mortgage relating to land, whether registered 
or not, which lies in the registry district where such declaration is recorded. Such 
incorporation by reference may be by substantially the following language:— 

The provisions contained in a declaration of mortgage provisions dated 

and recorded with Deeds, Book 
page , are hereby made a part of this instrument, except so far as inconsistent 
with any provisions herein contained. 

For the information of the mortgagor, a copy of such declaration of mortgage 
provisions shall be annexed to any mortgage containing a reference thereto, but 
such copy shall not be recorded, nor shall the failure to annex such copy invalidate 
said mortgage. The incorporation of provisions in mortgages by reference in any 
othere legal manner shall not be affected hereby. 


ADOPTION WITHOUT REPORT FROM DEPARTMENT OF 
PUBLIC WELFARE FOR CAUSE IN DISCRETION 
OF THE COURT 
The Council received the following request from the Probate 
judges of the Commonwealth: 

“At a meeting of the Probate Judges of the Commonwealth of Massachusetts, 
held at Boston January 12, 1946, it was voted that a communication be sent to 
the Judicial Council to the effect that the judges would appreciate consideration 
by the Council of Chapter 210, Sec. 5A of the General Laws (Ter. Ed.). 
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“Tt is the feeling of the judges that much good could come from legislation to 
the effect that a decree for adoption of a child under the age of 14 would be ef- 
fective without a report from the Department of Public Welfare, provided that 
the judge, for cause shown, deemed the entry of such a decree advisable. 

“Tt has been the experience of all the Probate Judges that the Department is 
tremendously behind in the matter of returning reports to the Court. This is 
apparently occasioned by lack of investigators and a budget allowance that does 
not allow them to cope with the situation. In several cases the judges feel that 
worthwhile adoptions have failed to go through, and that they would like the 
authority to use discretion in the matter of waiting for these reports.” 

Yours very truly, 
s/ Frederick J. Dillon 
Secretary to the Administrative 
Committee of the Probate Courts 


Section 5A referred to provides that: 


“Upon the filing of a petition for adoption of a child under the age of fourteen, 
notice shall be given to the department of public welfare which shall make appro- 
priate inquiry to determine the condition and antecedents of the child for the 
purpose of ascertaining whether he is a proper subject for adoption, and to de- 
termine whether the petitioners and their home are suitable for the proper rearing 
of the child, due regard being given the race and religion of the child and of the 
petitioners. The department shall submit to the court not later than thirty days 
after receipt of such notice, or within such further time as the court may allow, 
such written report as will give the court full knowledge as to the desirability of 
the proposed adoption. The court may require such further investigation and re- 
port by the department as may be necessary. All reports submitted hereunder 
shall be filed separate and apart from the other papers in the case, and shall not 
at any time be open to inspection except by the parties, and their attorneys, un- 
less the court, for good cause shown, shall otherwise order. No decree shall be 
made upon such a petition until such report has been received, nor until the child shall 
have resided for not less than six months in the home of the petitioner; provided, that 
for good cause shown the court may, in its discretion, waive the requirement of resi- 
dence. This section shall not apply in the case of a petition for adoption pre- 
sented, sponsored or recommended by any charitable corporation organized under 
general or special laws of the commonwealth for the purpose of engaging in the 
care of children and principally so engaged.” 


We do not think the general requirement for a report by the de- 
partment should be allowed to deprive a child of the opportunity of 
good adopting parents simply because of lack of adequate facilities 
for such a report. We think the probate courts should have the same 
discretion in regard to reports that they have in regard to the re 
quirement of residence for six months. We recommend the following 


DRAFT ACT 
The next to the last sentence in Section 5A of Chapter 210 of the General 
Laws is hereby amended by adding at the end thereof the words: “and for good 
cause shown may waive the requirement of a report.” 
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EVIDENCE — PRIVATE CONVERSATIONS BETWEEN 
HUSBAND AND WIFE 


Tue PRESENT STATUTE 
The present statute, G.L. (Ter. ed.) c. 233, s. 20, reads as follows: 


“Any person of sufficient understanding, although a party, may testify in any 
proceeding, civil or criminal, in court or before a person who has authority to 
receive evidence, except as follows: 

“First, Except in a prosecution begun under sections one to ten inclusive, of 
chapter two hundred and seventy-three, neither husband nor wife shall testify 
as to private conversations with the other.” 

“Second, Except as otherwise provided (in s. 7 of c. 273) neither husband nor 
wife shall be compelled to testify in the trial of an indictment, complaint or other 
criminal proceeding against the other.” 


The Chapter 273 referred to is the “Uniform Desertion Act’’ 
passed by the legislature in 1911 and providing for criminal proceed- 
ings in the district courts for desertion, non support of wife or 
children, etc. Section 7 of that chapter reads: 


“$7. Evidence. — No other or greater evidence shall be required to prove the 
marriage of the husband and wife, or that the defendant is the parent of the child, 
than may be required to prove the same facts in a civil action. In any prosecu- 
tion begun under section one, both husband and wife shall be competent wit- 
nesses to testify against each other to any relevant matters, including the fact of 
their marriage and the parentage of the child; provided, that neither shall be 
compelled to give evidence incriminating himself. Proof of the desertion of the 
wife or child, or of the neglect or refusal to make reasonable provision for their 
support and maintenance, shall be prima facie evidence that such desertion, 
neglect or refusal is willful and without just cause. In no prosecution under sec- 
tions one to ten, inclusive, shall any existing statute or rule of law prohibiting the 
disclosure of confidential communications between husband and wife apply.” 


By Section 16 “this practice’ as to evidence applies, not only to 
proceedings for non-support of wife or children, but also to proceed- 
ings for non-support of illegitimate children (see Com. v. Rosenblatt, 
219 Mass. 197; Com. v. Callaghan, 223 Mass. 150; at pp. 151-152; 
Com. v. Circo, 293 Mass. 361; Com. v. Kitchen, 299 Mass. 7 at pp. 
10-11). By Section 22 the same practice applies to proceedings for 
non-support of destitute parents. 

On the other hand, if a civil proceeding is begun in a probate court 
for failure to support a wife or children, a different rule of evidence 
applies because of the wording of clause ‘‘First’’ of Section 20 of 
Chapter 233 first above quoted. 

Ever since 1911, therefore, the most relevant evidence by those 
most familiar with the facts has been excluded in the probate courts 
and admitted in criminal proceedings in the district courts in 
domestic relations cases. In the opinion of the majority of the 
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Council there is no sufficient reason for retaining a rule which admits 
the facts in one court and excludes them in another. 

As pointed out in “Wigmore on Evidence,” 3rd. ed., Vol. II 
§§600-620 and Vol. VIII, sections 2332-2341 there has been a great 
deal of misunderstanding as to the nature and scope of the rules 
excluding testimony as to conversations between married persons, 
and the history of those rules in Massachusetts shows that such 
testimony was excluded in a criminal case against the husband, even 
although both the husband and wife wished to disclose the con- 
versation as in the case of Com. v. Cronin, 185 Mass. 96. In that case, 
the court relied on the earlier case of Fuller v. Fuller, 177 Mass. 184, 
in which a husband seeking a divorce on the ground of desertion 
testified that his wife left the house and went to a hotel, where he 
went to see her and had a conversation. In the report of the case it 
appears that 


“Fuller, who testified as a witness, was asked upon his examination in chief 
concerning a visit which he made to his wife after she had gone to the Fitchburg 
Hotel on May 3. He was asked: ‘Q. No one else present when you had the con- 
versation with your wife on May 3d at the Fitchburg Hotel? A. No, sir. Q. Did 
you ask her to return to your home? A.I did.’ These questions and answers were 

-admitted under objection and exception of Mrs. Fuller. The witness was then 
asked: ‘Q. Did she consent or refuse? A. She said she would not come and live 
with my family!’ ” 


The Supreme Judicial Court said: 


“While it is true, as said in French v. French, 14 Gray 186, 188, that the word 
“conversation” in the statute does not include all language between husband and 
wife, still it must be held to include the language in this case. Here there was no 
abuse, no threat, no assault. It was a plain case of a conversation between hus- 
band and wife, and even if, as contended by the counsel for the husband, it was a 
conversation which accompanied and explained the act of the wife in going to the 
hotel, and her mental attitude in that act, still it was within the prohibition of the 
statute. The fact that the conversation accompanies and explains the act is not 
sufficient to take it out of the operation of the rule. Jacobs v. Hesler, 113 Mass. 
157.” 


In the case of Jacobs v. Hessler, thus relied on, a widow sought to 
establish a trust, as veterans have recently sought to establish trusts 
in the Superior Court, and the following situation appears in the 
report of the case (113 Mass. at pp. 159-160). 


“The case was referred to a master to hear the parties, find the facts in issue 
on the pleadings, and report such portions of the evidence as either party might 
desire. 

“The master found that the money was placed in the husband’s hands for the 
purpose, as made known to him, of having him invest it for the wife in United 
States bonds; that he received it for that purpose, and promised her that he 
would so invest it, but that he used it in his business without her knowledge, and 
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that it had never been repaid or returned to her. These facts were found upon 
the evidence, which was reported. 

“But if the court should be of opinion that so much of the evidence as consisted 
of conversations between the plaintiff and her husband was not competent and 
ought not to have been admitted, then the master found that the money was the 
separate estate of the plaintiff; that she placed it in her husband’s hands, but not 
for the purpose of being invested in United States bonds, or otherwise; that he 
never agreed to so invest it; that it was used by him in his business; but that it 
did not appear that it was placed in his hands to be so used, or was so used with 
her knowledge. 

“It appeared from the evidence reported that the conversations referred to 
took place ‘in presence of the family,’ which consisted, besides the husband and 
wife, of five children, the oldest of whom was eleven years of age. ... 


The Supreme Judicial Court said: 


The conversation between the husband and wife appears by her testimony to 
have been had in the presence of no other person except their family of young 
children, who are not shown to have taken any part in or paid any attention to 
the conversation. It must therefore be deemed incompetent evidence as a private 
conversation between husband and wife.”’ 


The court therefore decided against the widow and against the 
facts, although the evidence clearly showed the facts in regard to her 
separate property. 

The rule of Com. v. Cronin, above mentioned, was also the rule in 


the federal courts for generations but it was considered so unjust 
that finally in 1930 the circuit court of appeals of the 8th circuit in 
an opinion by Judge Kenyon attacked it in Tinsley v. United States, 
43 Fed. 2nd 890 (quoted by Wigmore, 3rd ed. §601 Vol. II, pp. 
735-36) with the suggestion that: 


“Tt is apparent that unless Congress passes some act making husband and wife 
competent to testify as witnesses for each other in the Federal Courts, or unless 
the Supreme Court passes on the question in such a way as to harmonize the Rosen 
and Jin Fuey Moy Cases, that many of the Federal Courts will refuse to follow 
this antiquated and fossilized rule of the common law, on the theory that if there 
ever was any reason for the same it has long since ceased to exist.” 


Thus stimulated, the Supreme Court of the United States in 1933 
in Funk v. U. S. 290 U. S. 371, expressly overruled the old practice 
referred to saying in its opinion by Mr. Justice Sutherland (at pp. 
380-381) : 


“The rules of the common law which disqualified as witnesses persons having 
an interest, long since, in the main, have been abolished both in England and in 
this country; and what was once regarded as a sufficient ground for excluding the 
testimony of such persons altogether has come to be uniformly and more sensibly 
regarded as affecting the credit of the witness only. Whatever was the danger 
that an interested witness would not speak the truth — and the danger never was 
as great as claimed — its effect has been minimized almost to the vanishing point 
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by the test of cross-examination, the increased intelligence of jurors, and perhaps 
other circumstances. The modern rule which has removed the disqualification 
from persons accused of crime gradually came into force after the middle of the 
last century, and is today universally accepted. The exclusion of the husband or 
wife is said by this court to be based upon his or her interest in the event. Jin Fuey 
Moy v. United States, supra. And whether by this is meant a practical interest in - 
the result of the prosecution or merely a sentimental interest because of the 
marital relationship, makes little difference. In either case, a refusal to permit 
the wife upon the ground of interest to testify in behalf of her husband, while 
permitting him, who has the greater interest, to testify for himself, presents a 
manifest incongruity. . 

“Nor can the exclusion of the wife’s testimony, in the face of the broad and 
liberal extension of the rules in respect of the competency of witnesses generally, 
be any longer justified, if it ever was justified, on any ground of public policy. It 
has been said that to admit such testimony is against public policy because it 
would endanger the harmony and confidence of marital relations, and, moreover, 
would subject the witness to the temptation to commit perjury. Modern legisla- 
tion, in making either spouse competent to testify in behalf of the other in criminal 
cases, has definitely rjected these notions, and in the light of such legislation and 
of modern thought they seem to be altogether fanciful. The public policy of one 
generation may not, under changed conditions, be the public policy of another. 
Patton v. United States, 281 U. 8. 276, 306.” 


The results reflected in the Massachusetts statute and decisions 
seem to date back to the report of the Commissioners on the Practice 
Aet of 1851 (see Hall’s Mass. Practice Act of 1851 p. 154) where we 


find the following: 


“It has been suggested that all rules of exclusion should be repealed, that 
parties to suits should be allowed and compelled to testify, and the husband and 
wife be witnesses for and against each other. In this opinion we do not concur for 
reasons which apply to each case. 

“As regards husband and wife, we are satisfied of the propriety of the rule, 
which protects as confidential all that may be said or done by either when alone 
with the other, except so far as the personal safety of either party from violence 
requires its disclosure. The reasons for this must occur to every mind. We think 
it would materially affect this most important relation, if the parties could be 
compelled to appear as witnesses against each other. To allow a husband to call 
his wife as a witness in his own behalf, seems to us also objectionable, not so much 
from the danger of perjury as from the effect of influences extremely adverse to 
the perception and recollection of the truth.” 


Even in this passage they recognized the need of an exception 
where personal safety was involved. 

It is to be noticed that in this passage the distinguished commis- 
sioners were also opposed to allowing any “parties to suits’’ to testify 
although they were the persons who knew more about the facts than 
anyone else. As pointed out by the court in the Funk case above 
quoted both the bench and bar, for generations, believed that inter- 
ested litigants could not be expected to tell the truth and therefore 
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supported the old rule of exclusion which kept Mr. Pickwick off the 
witness stand in the trial of Bardell v. Pickwick in Charles Dickens’ 
“Pickwick Papers.”’ That rule was not abolished until 1851 in Eng- 
land and it lasted until 1856 in Massachusetts when the legislature 
decided that the Commissioners of 1851 were mistaken in believing 
the change to be against “the interests of justice or the public 
morals” (see report p. 156). Those commissioners classed the two 
rules of exclusion of parties and of married persons together in the 
statute recommended by them, which became Section 97 of the Act of 
1851 and contained the clause “but this act shall not render com- 
petent any party to a suit, or proceeding, who is not now by law 
rendered competent, nor the husband or wife of any such party.” 

While, as already stated, the exclusion of parties was repealed, the 
clause about husbands and wives was gradually developed by more 
words in the course of years into the statute quoted at the beginning 
of this report. 

In the foregoing references we have illustrated some of the unjust 
results of the present statute such as those which have recently reap- 
peared in the cases arising out of the war in which returned veterans 
have been prevented by the rules from proving trusts of substantial 
amounts of money which they sent home to their wives. As illus- 
trating further some of the illogical results we call attention to a 
few more cases: 


In Commonwealth v. Spencer, 212 Mass. 438 Hammond, J., said: 


‘As to private conversations with each other, neither husband nor wife is al- 
lowed to testify, no matter how much the testimony is desired by either of them 
or by any third party.” 


But in subsequent cases our court has held that, if a private con- 
versation gets in without objection, it will be treated the same as any 
other evidence which would have been excluded, if seasonably ob- 
jected to. For example: 


Wireless Specialty Apparatus Co. v. Priess, 246 Mass. 274 was a 
suit in equity to enjoin breach of a contract. The defendant and his 
wife, both called by the defendant, testified without objection to a 
certain private conversation between them. Upon objection subse- 
quently made, Rugg, C. J., after pointing out that it did not affirma- 
tively appear that the testimony related to private conversations 
between the defendant husband and his wife, went on to say (at 
page 278): 


“For aught that is shown in this record, other persons may have heard the con- 
versation. The defendant having introduced the testimony himself, presumably 
hoping to receive benefit from it, will not now be heard to contest its admissibility. 
The statutory prohibition was as strongly binding upon the defendant as upon 
anybody else. Parties cannot in the trial of causes play fast and loose with the 
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law of evidence and then be heard to object to their own infractions of it. By his 
own conduct the defendant has sealed his lips from complaint concerning this 
testimony. See Doole v. Doole, 114 Mass. 278; Thompson v. Cashman, 181 Mass. 

36. There is no such sanctity about private conversations between hus- 

band and wife, even in view of the statute, as prevents the tribunal from consider- 

ing the testimony in the circumstances here disclosed. There is nothing in 

Sampson v. Sampson, 233 Mass. 451, and the cases there collected, at variance 

with this conclusion. Incompetent evidence, when introduced without objection, 

is entitled to its probative force.” Com. v. Wakelin, 230 Mass. 567, 576 and cases 
therein collected. 

MacDonald’s Case, 277 Mass. 418, was a workmen’s compensation 
case. The widow of the deceased employee testified without objec- 
tion to a private conversation she had with him. It was decided that, 
“having been admitted without objection, it was entitled to its pro- 
bative force.” 

These last two cases seem, clearly, to treat the present statute as 
creating a privilege with respect to such private conversations; and 
not as an absolute disqualification, but the court has held that the 
present statute excludes any private conversations between husband 
and wife, regardless of whether it is intended to be confidential or 
non-confidential and, therefore, excludes a conversation “between 
them relating to business done by one as the agent of the other’’; see 
Commonwealth v. Hayes, 145 Mass. 289, 293. 

On the other hand, the present statute does not exclude a written 
communication between husband and wife, since this is not a ‘“‘con- 
versation.”” Commonwealth v. Caponi, 155 Mass. 534. 

As to the agency case of Com. v. Hayes, it seems clear that a con- 
versation in which a wife authorizes her husband to act as her agent, 
while private, can hardly be intended by either to be confidential be- 
cause it contemplates an act with a third person with authority and 
the agency is intended to be public and not confidential. So also with 
the cases, mentioned of veterans establishing trusts by private con- 
versations, the trusts and, therefore, the conversations on which the 
trust rests are not intended to be confidential. Their whole purpose 
is to establish something outside of the marriage relation and thus is 
not confidential. 

These various rules and their unjust results and the uncertainties 
as to reasonable exceptions have been a subject for discussion for J 
many years. An active practitioner in the trial of cases, writes: 
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“‘T have felt for many years, asa result of my experience in the practice of our pro- 
fession that a change is necessary in our present law governing private conversa- 
tions between husband and wife, in order to prevent hardship in many cases and 
miscarriage of justice in others.” 







Other experienced lawyers share the same view with which we agree. | 
We therefore recommend the following draft act (Mr. Muldoon 
dissenting). 









Cross out the word “confidential” in the third line of the para- 
graph numbered “First” in the middle of page 75 so that it 
will read “a private conversation” as it correctly does in the 
proposed amendment at the top of the page. 

















REPORT 





DRAFT ACT 


Section 20 of Chapter 233 of the General Laws is hereby amended by striking 
out the paragraph numberéd “First” and substituting the following 

“First, Persons who are, or have been married may, each, during marriage, or 
after termination of the marriage relation, refuse to disclose, and may prevent the 
other from disclosing, a private conversation between them during marriage, 
except in 

“A prosecution under General Laws (Ter. ed.) Chapter 273, or for a crime 
involving an alleged breach of a duty imposed by the marital status, or for a crime 
arising out of an alleged injury or threatened or attempted injury to the person 
or property of either spouse or of a child of either or of a member of the household 
of either; 

“A civil proceeding to which husband or wife is a party arising out of any 
alleged crime or threatened or attempted crime included in clause First; 


“A proceeding to which husband and wife are adversary parties involving 
the validity or continuance of the marital status or an alleged breach of a duty 
imposed by the marital status; or 

“A proceeding concerning property to which husband and wife are adversary 
parties.” 
and in the paragraph marked “‘second”’ by inserting after the word ‘“‘provided the 
words herein and” so that said section will read as follows: 


“Section 20. Any person of sufficient understanding, although a party, may 
testify in any proceeding, civil or criminal, in court or before a person who has 
authority to receive evidence, except as follows: 

“First, Persons who are, or have been married may, each, during marriage, or 
after termination of the marriage relation refuse to disclose, and may prevent the 
other from disclosing a confidential private conversation between them during 
marriage, except in 

“‘A prosecution under General Laws (Ter. ed.) Chapter 273, or for a crime in- 
volving an alleged breach of a duty imposed by the marital status, or for a crime 
arising out of an alleged injury or threatened or attempted injury to the person 
or property of either spouse or of a child of either or of a member of the household 
of either; 

“A civil proceeding to which husband or wife is a party arising out of any al- 
leged crime or threatened or attempted crime included in clause First; 

“A proceeding to which husband and wife are adversary parties involving the 
validity or continuance of the marital status or an alleged breach of a duty im- 
posed by the marital status; 

“A proceeding concerning property to which husband and wife are adversary 
parties; 

“Second, Except as otherwise provided herein in section seven of chapter two 
hundred and seyenty-three, neither husband nor wife shall be compelled to testify 
in the trial of an indictment, complaint or other criminal proceeding against the 
other; or 

“Third, The defendant in the trial of an indictment, complaint or other criminal 
proceeding shall, at his own request, but not otherwise, be allowed to testify; but 
his neglect or refusal to testify shall not create any presumption against him. 
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Explanatory Notes 


The proposed statute embodies those exceptions which have gen- 
erally been recognized in other jurisdictions where the point has 
arisen. For example: 


Paragraph ‘First’? would include prosecutions for bigamy, 
polygamy, assault or battery upon the person of the other, or a 
felonious killing of the other. 


Paragraph “Third” would include a libel for affirming or annulling 
marriage (G.L. Ter. ed. c. 207, s. 14), a libel for divorce (G.L. c. 208, 
s. 8), and a petition for separate support or other proceeding under 
G.L. ec. 209, s. 32. 


Paragraph “Fourth” would rectify the hardship shown by cases 
like Jacobs v. Hesler, 113 Mass. 157, where the widow was unable to 
establish a trust in her favor because of the present statute, although 
the master found, upon the strength of a private conversation, that 
such a trust existed. It would also rectify the similar injustice in the 
case of veterans already referred to. In both paragraphs “Third” 
and “Fourth” the husband and wife must stand toward each other 
as adversary parties in order to come within the exception. The draft 
act does not authorize other litigants in cases in which the husband or 
wife are not interested to invade their privacy. 

All of the above exceptions rest upon the general principle that, in 
the interest of ascertaining the truth, the advantages of admitting 
such evidence outweigh the disadvantages of excluding it. 


Minority Report py Mr. Mu.tpoon 


Nothing should be done to break down the barrier that protects 
the marital status from any disruption caused by civil or criminal 
proceedings. It is true that the common law disability that pre- 
vented a husband or wife from testifying in any action civil or 
criminal in which the other spouse was involved was based upon the 
theory that the interest of such a witness would be so great as to 
make his or her testimony practically worthless. It is not true, how- 
ever, that this reason was either the only one, or, to my mind, the 
chief reason for this disability. 

The policy in New York, and a policy with which I agree, is based 
upon experience which indicates that far less evil will result from the 
exclusion of communications and transactions between husband and 
wife than will result from their admission. It may in individual cases 
work hardship, but the destruction of confidence between husband 
and wife would cause much misery and seriously affect the marriage 
relation. “This rule is founded upon sound public policy. Those 
living in the marital relation should not be compelled or allowed to 
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betray a mutual trust or confidence which such relation involves.” 
(Stillman v. Stillman, 187 N. Y. Supp. 383.) 


The New York Act provides: — 


“Except as otherwise specially prescribed a person shall not be excluded or 
excused from being a witness by reason of his or her interest in the event of an 
action or special proceeding . . . or because he or she is the husband or wife of the 
party thereto . . .”’ Civil Practice Act, Section 346. 

“‘A husband or wife is not competent to testify against the other, upon the trial 
of an action, or the hearing upon the merits of a special proceeding, founded upon 
an allegation of adultery, except to prove the marriage or disprove the allegation 
of adultery. However, if upon such trial or such hearing the party against whom 
the allegation of adultery is made produces evidence tending to prove any of the 
defenses thereto mentioned in section eleven hundred and fifty-three of this act, 
the other party is competent to testify in disproof of any such defense. A husband 
or wife shall not be compelled or, without consent of the other if living, allowed 
to disclose a confidential communication made by one to the other during mar- 
riage. In an action for criminal conversation, the plaintiff’s wife is not a compe- 
tent witness for the plaintiff, but she is a competent witness for the defendant as 
to any matter in controversy; except that she cannot, without the plaintiff’s 
consent, disclose any confidential communication had or made between herself 
and the plaintiff.” Civil Practice Act, Section 349. 


To summarize: 


1. In divorce actions neither may testify against the other except: 
a. to prove the marriage, 
b. to disprove the allegation of adultery; or 
c. to disprove any of the following defenses: 
1. Connivance 
2. Forgiveness 
3. Statute of limitations; or 
4. Adultery of plaintiff 


2. In an action for criminal conversation, the plaintiff’s wife may 





not testify for the plaintiff although she may testify forthe defendant. 

3. Neither may without the consent of the other testify to a con- 
fidential communication made during marriage. In divorce actions, 
the courts are most strict in enforcing the statutory prohibition 
against allowing either spouse to testify against the other except as 
to those matters which are expressly excepted in the statute. Colwell 
v. Colwell, 43 N. Y. Supp. 439. 

Section 2445 of the Penal Law provides that a husband or wife of a 
person indicted or accused of a crime is in all cases a competent wit- 
ness but neither husband or wife can be compelled to disclose a con- 
fidential communication made by one or the other during their 
marriage. 

Confidential communications are those communications that are 
“expressly made confidential, or such as are of a confidential nature 
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or induced by the marriage relation.” Parkhurst v. Berdell, 110 
N. Y. 386; 18 N. E. 123. 

I am of the opinion that the marital relation can best be preserved 
by guaranteeing that no communication which .is expressly made 
confidential, or is of a confidential nature, or induced by the mar- 
riage relationship, should ever be disclosed under any conditions 
without the consent of both. 

The privileged nature of such confidential communications need 
not be extended to all private communications between husband and 
wife, but I think it would be unwise to enact a piece of legislation 
such as has been proposed in the draft. Its purpose is understandable 
but the wording seems to make the act entirely too sweeping in its 
effect. The question involved is after all a question of public policy 
to be decided by the legislature, rather than a question of procedure 
which lies within our field. 


EVIDENCE — COMMERCIAL LISTS AND THE LIKE 


As pointed out in the 18th Report of the Council (p. 21): 


“Among the common objects of criticism directed at courts are the ‘rules of 
evidence.’ As said of these rules, many years ago: 

“ ‘The layman, whether his attitude be one of indignation or only of patroniz- 
ing contempt sees in them a mysterious agglomeration of rules existing for their 
own sake in defiance of reason or common sense.’ 

“This is not true, but it is commonly realized today that it was more true in 
the past, even in Massachusetts, where some forward steps were taken earlier 
than in other states, and there is still room for improvement.”’ 


In 1866 in the Michigan case of Sisson v. Cleveland, etc., R.R. Co. 
(14 Mich. 489) involving the market value of cattle, the question 
arose (see p. 493): 


“can the markets in New York or any other city be proved by newspaper reports 
or by statements of individuals made not on the market day or at the market 
place? — or, must they be proved by the sworn testimony of the persons who 
know the facts?” 


The Supreme Court of Michigan, in an opinion written by Judge 
Cooley (later Chief Justice), said: 


“We ... think that the court erred in excluding evidence of the state of the 
markets as derived from the market reports in the newspapers. The precise 
question involved does not appear to have been passed upon by the courts; but 
we are aware of no reason and no authority which would exclude the evidence ... 
principle will allow the market reports of such newspapers as the commercial 
world rely upon, to be given in evidence. As a matter of fact, such reports, which 
are based upon a general survey of the whole market, and are constantly received 
and acted upon by dealers, are far more satisfactory and reliable than individual 
entries, or individual sales or inquiries; and courts would justly be the subject 
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of ridicule, if they should deliberately shut their eyes to the sources of informa- 
tion which the rest of the world relies upon, and demand evidence of a less certain 
and satisfactory character.” 


Compare Virginia v. West Virginia, 238 U.S. 202 at p. 212. 


In Massachusetts, however, under the cautiously expressed opinion 
in National Bank of Commerce v, New Bedford (175 Mass. 257, at 
p. 261) in 1900, such sources of information have not been admis- 
sible in court. For the reasons stated by Judge Cooley in 1866 we 
renew our recommendation of last year (21st Report p. 56) as follows: 


DRAFT ACT 


“Statements of facts of general interest to persons engaged in an occupation con- 
tained in a list, register, periodical, book, or other compilation, issued to the pub- 
lic, shall be admissible in civil cases as evidence of the truth of any fact so stated 
in the discretion of the court, if the court finds that the compilation is published 
for the use of persons engaged in that occupation and commonly is used and relied 
upon by them.” 


EVIDENCE OF REPUTATION AS TO CHARACTER 


In cases involving the credibility of a witness on the question of 
veracity the general reputation of the witness may be introduced in 
evidence. The Massachusetts rule as to the nature and extent of this 


reputation is stated by the court in the case of Stock v. Delapenna, 
217 Mass. 503 at page 506 as follows: 


“The examination of the witnesses called by the plaintiff in impeachment was 
restricted to their knowledge of the defendant’s general reputation in the com- 
munity for truth and veracity. . . . It is what is said of the person under inquiry 
in the common speech of his neighbors and members of the community or ter- 
ritory of repute, from which his reputation for truth or falsehood arises, and not 
what the impeaching witness may have heard others say who numerically may be 
few and insignificant. Wigmore on Ev. §692. It is said in Wetherbee v. Norris 
103 Mass. 565 that in this state no practice as a rule of lawis established, but itis 
within the discretion of the presiding judge to require the preliminary question to 
ascertain whether the witness knows the general reputation for truth and veracity 
in the community where he lives of the person to be impeached before asking 
whether the witness has any knowledge, yet does not inquire as to its extent, pre- 
vents the admission of incompetent testimony, and it was followed with the ap- 
proval of this court in Commonwealth v. Rogers, 136 Mass. 158... . 

“But the evidence of Pritchard that the defendant’s reputation was ‘poor amongst 
the flour trade’ and of Hermann, who had no other information than what had 
been gained by inquiry from people connected with, and (all in the flour business), 
that the defendant’s general reputation for truth and veracity was ‘very poor’ 
should have been excluded for reasons sufficiently stated.” 


As pointed out in our 18th Report, p. 23, a bar association com- 
mittee of active practitioners referred to this case and expressed the 











80 JUDICIAL REPORT P.D. 144 


opinion in a printed report (see Massachusetts Law Quarterly for 
April 1942) that: 


“The present rule that only persons who live in the community are qualified to 
testify on the matter of character has long outlived its usefulness. A man may 
live in an apartment house where he is known by nobody and yet be well known 
to his business colleagues; a business associate should be able to testify as to his 
good reputation fully as much as people who scarcely know him at all and yet 
under the law as it now stands this cannot be done.” 


We agree with that statement and accordingly renew the recom- 
mendation in our-21st Report, p. 55 of the following draft act which 
we believe would be an improvement on the existing law for the 
reasons stated above. 


DRAFT ACT 


“Whenever reputation is material, evidence of the reputation of a person at a 
relevant time in the community in which he then resided, or in a group with whom 
he then habitually associated in his work or business or otherwise, is admissible.” 


EFFECT OF JUDGMENT BY AGREEMENT WITHOUT A HEARING ON THE 
Merits in A Motor VEHICLE CASE 


The recent case of Macheras v. Syrmopoulos (decided May 3, 1946, 
1946 AS. 541-3) calls attention to the results of a commoh practice 
in the settlement of suits which we think should be eliminated for 
the future. As pointed out in the opinion in the case referred to: 


‘“‘As a result of the decision in Biggio v. Magee, 272 Mass. 185, the Legislature 
on the recommendation of the Judicial Council (see 7th Report of Judicial Council 
32, 33) enacted G. L. (Ter. Ed.) c. 231, §140A, as inserted by St. 1932, c. 130, §1, 
which reads: ‘A judgment entered by agreement of the parties, the payment of 
which is secured in whole or in part by a motor vehicle liability bond of a motor 
vehicle liability policy, both as defined in section thirty-four A of chapter nineth, 
shall not operate as a bar to an action brought by a defendant in the action in 
which such judgment was entered, unless such agreement was signed by the de 
dendant in person.’ ” 


The reason for the recommendation of the Council in its 7th report 
was as follows: 


“Biggio and Magee were involved in an automobile accident and cross suits 
were brought. In the suit of Magee v. Biggio the latter’s insurance company 
settled and it was alleged that without the knowledge of Biggio an agreement for 
judgment was signed for the defendant by the insurance company’s attorney and 
filed. A directed verdict for the defendant in a subsequent action brought by 
Biggio v. Magee was sustained on the ground that the judgment in the first case 
was a bar to the second action. 

“We do not know how often a situation arises such as that in the Biggio cast 
but there seems no sufficient reason why it should arise at all. The purposes of any 
agreement giving an insurance company authority to defend do not extend beyond 
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the requirements of defence. Those requirements to protect both the company 
and the defendant in case of settlement may be covered by securing a covenant 
not to sue in a case settled before suit has been brought and in a case settled after 
suit brought by securing a covenant not to sue again and an agreement that judg- 
ment shall be entered for “neither” party in the suit which is pending. These are 
agreements commonly used in these cases.” 

“Tt is, nevertheless, true that an attorney for an insurance company who enters 
his appearance for a defendant in a damage suit in accordance with the policy 
agreement has apparent authority on the records of the court to agree to the 
entry of judgment against his client. It is reasonable that there should be some 
method of protection against such action unless the defendant specifically agrees 
to it.” 


In the Macheras case the judgment entered by agreement was in 
an action for property damage which is not covered by compulsory 
insurance. For this reason the statute of 1932 did not apply and the 
judgment was a bar to a subsequent suit by the defendant against the 
plaintiff in the earlier suit for personal injuries arising from the same 
collision. In the Macheras case the defendant in the personal injury 
suit Syrmopoulos was plaintiff in a prior district court suit for prop- 
erty damage to his car “by reason of the negligence of Macheras” 
(the plaintiff in the personal injury suit). It was not a case of settle- 
ment without trial because the “judge found for the plaintiff and 
assessed damages in the amount of $220.35.” The issue of negligence 
was, therefore, tried and decided. “Thereafter the parties through 
their attorneys executed and filed the agreement for Judgment for 
the plaintiff in the sum of Two Hundred and No/100 ($200.00) Dol- 
lars, without costs, and Judgment satisfied.’ ”’ 

That cut the court’s finding down a little. Presumably the basis 
of settlement may have been a mistake as to repair bill or a threat of 
taking the case to the appellate division. Under such circumstances 
we do not think there should be a second trial on the merits, but 
where the settlement is made and judgment entered ~ thout any 
trial on the merits we see no reason why the statute should be limited 
to cross-suits, within the compulsory insurance act. For this reason 
we recommend the following: 


DRAFT ACT 


Section 140A of Chapter 231 of the General Laws inserted by Chapter 130 of 
the acts of 1932 is hereby amended by striking it out and substituting the fol- 
lowing: 

“Section 140A. JupGMENT BY AGREEMENT IN Moror VEHICLE Cases. In an 
action brought to recover for personal injuries, consequential injuries or injury to 
property sustained by reason of a motor vehicle accident, a judgment entered by 
agreement of the parties, without a hearing on the merits, shall not operate as a 
bar to an action brought by a defendant in the action in which such judgment was 
entered, unless such agreement was signed by the defendant in person.” 
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MOTIONS TO NONSUIT AND DEFAULT 


In the act creating the Judicial Council, copy of which appears on 
page 4 of this report, it is provided that the “Council may also from 
time to time submit for the considerations of the Justices of the 
various courts such suggestions as to the rules of practice and pro- 
cedure as it may deem advisable. 

In accordance with this provision a recommendation in regard to 
the rules of the Superior Court was made by the Council relative 
to hearings on motions to nonsuit or default and failure to answer 
interrogatories by a letter to the chief justice of October 4, 1945. 
In that letter attention was called to the fact that hearings on 
motions to nonsuit and default in cases pending in the Superior 
Court is one that has caused attorneys a considerable waste of time 
for a number of years. It is necessary that such motions be filed and 
marked on the list for a certain date and then the attorney, or some- 
one representing him, must appear and press the motion on the date 
that it appears on the motion list. Generally a clerk calls the list 
and enters a conditional order to either nonsuit or default, which 
is automatically removed if answers to interrogatories are filed on 
or before a certain date. The judge of the motion session hardly 
ever hears such motions and the matter is taken care of almost en- 
tirely by a clerk. 

In the district courts rule number 13 covers the procedure for 
nonsuits and defaults and it has worked out very well and resulted 
in a considerable saving of time to members of the bar. The section 
of the rule which pertains to interrogatories is as follows: 
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“Tf a party interrogated shall file no answers within twenty days after notice 
has been sent to him with a copy of the interrogatories under G. L. c. 231, sec. 63 
as shown by affidavit or within such extension of time as may appear of record, 
or shall file no further answers within the time allowed him therefor by the court, 
the clerk upon written application of the interrogating party shall enter as of 
course against the party interrogated, with written notice thereof as provided 
in rule 14, a non-suit or default according to the case conditioned however that 
it shall be vacated by the clerk as of course if answers or further answers, as the 
case may be, to the interrogatories shall be filed within ten days after such entry.” 


Attention was called to this rule of the district courts in the com- 
munication of the Judicial Council and it was suggested that a 
similar rule be established in the Superior Court. The form of affi- 
davit could be changed from the form prescribed in the district 
court rule so that it would substantially comply with the affidavit 
that is now used when a motion is placed on the list for hearing in 
the Superior Court. The main purpose of the rule would be to 
relieve attorneys from attending the motion session in order to 
have an order entered for either the plaintiff or the defendant to 
answer interrogatories within a stated time. 





Notice 
The Municipal Court of the City of Boston has adopted an 
amendment to its Rule 13 such as was here suggested. 
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The Municipal Court of the City of Boston follows a practice 
similar to that in use in the Superior Court and if a change is to be 
made, it was suggested that such a rule be adopted in the Municipal 
Court of the City of Boston, as well as in the Superior Court as all 
the other district courts operate under the provisions of rule 13. 

A letter to this effect was sent to the Chief Justice of the Muni- 
cipal Court of the City of Boston. 

As this matter seems clearly within the existing rule-making 
authority of the courts, there appears to be no occasion for legislative 
action to bring about a more convenient practice involving less 
needless waste of time of members of the bar. Accordingly, instead 
of recommending legislation, we again call these recommendations 
to the attention of the justices of the Superior Court and to the 
justices of the Municipal Court of the City of Boston with the 
recommendation that a rule similar to that of rule 13 above quoted 
be adopted. 


DISCHARGE OF INMATES OF VETERANS’ HosprtaL — House 59 


This bill (referred to the Council by resolves Chapter 14) was 
introduced by the Department of Mental Health, its purpose being 
described by the Commissioner in paragraph ‘3” of House 56 (con- 
taining recommendations about various matters) by the mere state- 
ment “to clarify the provisions of Section 20A of Chapter 123 of 
the General Laws to conform with the requirements of Chapter 
123.”" More specifically, the proposed amendment of Section 20A 
would give the Commissioner of Mental Health the final say in case 
of any difference of opinion with the superintendent of the veterans’ 
hospital as to whether a veteran was fit for discharge. 

This question was before the Judicial Council before Section 20A 
was passed. The Council, at the request of the legislature, discussed, 
as a whole, the proposed “uniform veterans’ guardianship bill” of 
twenty-four sections, in the 20th Report of the Council (pp. 57-61). 
The Council did not recommend the whole of that bill, but recom- 
mended Section 20A as its most important section (after hearing the 
opposition of the commissioner including the proposal, in substance, 
which is now contained in House 59). The Council recommended 
the passage of Section 20A as it now stands “‘to facilitate the admin- 
istration of the veterans’ bureau in the interest of veterans and of 
the public service throughout the country.” (See p. 58). 

The change now again proposed by H. 59 seems to us to be based 
on apprehensions, rather than on any demonstration of fault in the 
law as it stands. The Administrator of Veterans’ Affairs, General 


‘Omar N. Bradley, through his authorized attorney in Massa- 


chusetts, has recorded his opposition to House 59 and we do not 
recommend the enactment of such legislation. 
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SALARY OF THE SECRETARY OF THE JUDICIAL COUNCIL 


In the various substantial salary increases considered and enacted 
by the last legislature there was no provision in regard to the salary 
of the secretary of the Judicial Council. The Council was created in 
1924. After two years of service without compensation, the salary 
of the secretary of $3,500.00 was first established in 1927 by Chapter 
306 of that year following a recommendation in the 2nd Report of 
the Council (p. 69). The provision for the salary now appears in 
G. L. (Ter. ed.) Chapter 221, Section 34C, which is reprinted on 
page 4 of this Report of the Council. There has been no change in 
the amount since 1927 except the slight temporary increase during 
the recent war years under a general act relating to all salaries. 

During the past nineteen years the work of the secretary has 
materially increased and extended to a greater variety of problems. 
In view of the nature of the work involved and the recent increase 
of other salaries fixed by statute, in the opinion of the Council, the 
salary of the Secretary should be increased. This opinion was com- 
municated to the Chairman of the Committee on Judiciary too late 
for consideration at the last session. We, therefore, express the hope 
that the necessary action will be taken at the present session to take 
effect as early as practicable, and submit the following: 


DRAFT ACT 
Section 34C of Chapter 221 of the General Laws, as appearing in the Ter- 
centenary Edition thereof, is hereby amended by striking out in the last sentence 
the words “thirty-five hundred” and substituting the words “five thousand’’ so 
that the sentence shall read: 
“The secretary of said Council, whether or not a member thereof, shall receive 
from the commonwealth a salary of five thousand dollars.” 


As in previous reports we reprint the substance of the circular 
letters of the Administrative Committee of the District Courts for 
convenient reference as they contain information about those courts 
not available elsewhere and reflect the difficult but important and 
helpful work of that committee. The discussion of summary pro- 
cess (pp. 87-90) will be helpful to the bar. 

The usual summary of the work accomplished by the various 
courts with statistical tables of details will be found in Appendix D. 


Respectfully submitted, 


FRANK J. DONAHUE, Chairman, 
NATHAN P. AVERY, Vice-Chairman, 


LOUIS 8S. COX, FRANK L. RILEY, 
JOHN E. FENTON, FREDERIC J. MULDOON, 
JOHN C. LEGGAT, SAMUEL P. SEARS, 


WILFRED BOLSTER, WILFRED J. PAQUET. 
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APPENDIX A 


CrrcuLAR LETTERS OF ADMINISTRATIVE COMMITTEE OF DISTRICT 
Courts 


The circular of January 2, 1946 contained the statistics of business 
for the year ending September 30, 1945 (which appeared in the 21st 
Report of the Judicial Council), also a reference to that report and 
then continued as quoted below: 


Extract FROM CrrcuLarR LEeTrer or JANUARY 2, 1946 


“COMBINATION OF DISTRICT COURTS UNDER THE PROVISIONS OF 
CHAPTER 677 OF THE ACTS OF 1941 


“The District Court of Northern Norfolk, the District Court of Western Norfolk and 
the District Court of Southern Norfolk, all within the County of Norfolk, have been com- 
bined by action of the Administrative Committee as courts to join in the appointment 
of one probation officer to act exclusively in juvenile cases in said courts. This is the third 
combination of courts under the power in said chapter. 


“James M. Devlin has been appointed the juvenile probation officer by this Com- 
mittee. Provision has been made for his salary by a special Act of the legislature. ... 


“DETERMINATION OF NUMBER OF SIMULTANEOUS SESSIONS — 
AMENDMENT TO REQUIREMENT NO. III 


(Effective January 1st, 1946) 


“The number of simultaneous sessions which may be held in each of the District Courts 
during the calendar-year 1946 has been determined as the same which were determined 
for the year 1945 with the following changes: 


Name of Court Number 
First District Court of Eastern Middlesex................... 300 
Municipal Court of Roxbury District..............2........ 350 
A POTN TOUS CE TE oi 56.5 occ ccc ancccentpeedses 150 
Third District Court of Eastern Middlesex................... 350 
eS SDS i ois ok is ck sone iW be wabinin ates 150 
District Court of Eastern Norfolk... ............ccccccceees 300 
en en Or I Sg os a id Siete edits CA ices 140 
Pe IDS UA. ovis ucenduackabsweseeceben 150 
Fourth District Court of Plymouth......................... 20 


Extraordinary situations may be submitted to this Committee for appropriate action.” 
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COMMONWEALTH OF MASSACHUSETTS 
ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 


July 20, 1946. 


To THE JusTIcESs, CLERKS AND PROBATION OFFICERS OF THE 
District Courts: 


In conformity with our usual practice, we are issuing this midyear circular letter, 


THE DISTRICT COURT PROBLEM 


A phrase has of late come to have a place in all discussions of the District Courts, 
It is “The District Court Problem.” Though freely used, it is by no means as freely 
understood or defined. 

This Committee has been actively associated with committees and commissions 
as well as the Judicial Council almost from its beginning (October Ist, 1922). Its 
activity has been almost continuous since 1933.* 

The latest commission provided for in chapter 66 of the Resolves of 1945 has 
followed the customary procedure in holding hearings and securing information. It 
appears from tentative reports sent to all the judges by the Secretary that it has been 
unable to agree except as to a few elements, has asked to be continued and for leave to 
report on or before December 3rd, 1946. No good purpose will be served by digest- 
ing these tentative reports. 

We have thoughtfully considered them, have talked with the members of the 
commission and with the officials of all our several District Courts. While we fully 
understand the commission has not formally agreed upon any recommendations, 
nevertheless and with all due respect, we feel it proper we make certain comments 
and recommendations. 

In our opinion the weaknesses, such as they are, of the District Courts have been 
over-stressed. It has become popular to criticize these courts without any real 
knowledge on the part of most people as to whether the statement is valid or not. 


Broad, unqualified statements immediately lose force when doubts are expressed and | 


questions asked. We of course never think of proclaiming that the courts are perfect 
but taken as a whole, they function very well. Honesty, integrity, pride in good 
work and a sense of responsibility are found as dominant elements in the courts asa 
whole. There will of necessity be exceptions. That a real system has been developed 
is fully shown by the amount of correspondence which flows into and out of the Ad- 
ministrative Committee and by the almost universal responsiveness of the personnel 
to suggestions and regulations of the Committee. Exceptional cases are interpreted 
by the ignorant or unthinking as symbolic of the whole. This view is far from the 
fact. Stress is laid upon the fact that some judges have a private practice. Theo 
rectically a Judge should be a Judge only, but practically that ideal cannot fully be 
attained. This criticism is not universal. It is largely localized. We doubt if thereis 
any substantial honest belief that there is any abuse by the Justices in this respect. 
It is refreshing to learn that the commission recognizes the injustice in the salaries 
paid. There has been no substantial increase for twenty-four years. The plain fact 
is there is no crying District Court problem, no problem which cannot be avoided by 
wise appointments and through the control of the Administrative Committee which 
has shown its sense of obligation and its willingness to deal firmly and promptly 
with any violations within the areas over which it functions. That control has been 


(*In the 20th Report of the Judicial Council, at page 29 will be found a list of reports.) 
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strongly impressed upon Special Justices in particular. An inefficient member of the 
personnel is often the source of criticism which injures the whole system. Moreover 
the members of the bar are not always reasonable in their requests. 

As the Commission is apparently to continue its study, we feel justified in making 
a suggestion: No one can understand the District Court System unless he studies 
the state as a whole. It is in our opinion futile to attempt to understand it without 
such knowledge. Opinions based upon knowledge acquired in the metropolitan area 
only cannot be fair or conclusive. 


ACTS OF 1946 


We list and analyze certain of the Acts of 1946 which are of major interest to our 
courts. (Here followed a list. The comments on the effect of Chapter 274 as to 
release of drunks is quoted on page 64 of this report.) 








SERVICE OF NOTICE TO SHOW CAUSE 


There appears to be a difference in the courts in the requirements for the service 
of Notice to Show Cause. Some of the judges require service in hand. Others are 
satisfied if the notice is left at the usual place of abode. The former seems the best 
and most satisfactory practice. The requirement of the Municipal Court of the City 
of Boston is a reasonable compromise. The practice there is to require a service in 
hand or if it is made at the last and usual place of abode that it shall appear from the 
return that service was made in hand to some adult member of the debtor’s family. 
The officer’s return usually states the relationship to the debtor. The judge then 
passes upon the validity of the service if there is any doubt it has been given to some 
one who would bring it to the personal attention of the debtor. 


SUMMARY PROCESS ACTIONS 
RENT REGULATIONS FOR HOUSING (0.P.A.) 


Of all the actions in our District Courts, the most difficult and trying are now the 
Summary Process Proceedings. The number has grown very rapidly and the diffi- 
culties have increased correspondingly. 

The regulations issued by the O.P.A. have proved difficult of analysis and ap- 
plication. There seems to be unfamiliarity both with our statutes and the regula- 
tions on the part of both bench and bar. An effort to clarify the whole situation 
may be worth while. 

We assume that all the courts have document numbered 50382 issued by the 
Office of Price Administration. So far as we can learn, not all of them have the sum- 
mary of the Provisions of Section 6 of the Rent Regulations. We are enclosing a 
copy of such. What follows has been prepared by the Committee with the courteous 
assistance of Hon. Lyman K. Clark of the Ayer Court. 

The Federal Emergency Price Control Act of 1942 created an Office of Price 
Administrator and delegated to him extensive powers to make regulations for the 
carrying out of the act. Pursuant to this act, the administrator made regulations 
which included provisions regulating and controlling actions in state courts to evict 
tenants. The act and regulations when read with applicable state laws and the gen- 
eral law of landlord and tenant present many legal ramifications and refinements. 
The following are some of the points arising in such actions which have been ad- 
judicated by state and federal courts. 

(1) The constitutionality of the act and the regulations made thereunder are dis- 
cussed at length in Bowles v. Willingham, 321 U. 8. 503. 











88 JUDICIAL COUNCIL P.D. 14 


The duty of state courts to carry out the provisions of the acts and regulations 
made thereunder is discussed at much length in Schaffer v. Leimberg, Mass. 1945 
A. 8. 811; 62 N. E. (2nd) 193. 


(2) Apart from applicable provisions of substantive law, and in addition to re 
quirements of state statutes, the regulations created new requirements in respect to 
giving notices prior to the bringing of an action both to the tenant and the Are 
Rent Office and a further notice to the Area Rent Office of the commencement of the 
action (Section 6 Sub-section (d), page 8). These requirements have been held con. 
ditions precedent to suit. Morrison v. Hutchins (ka) 144 Pac (2nd) 922. 


(3) Threatened violations of the act and regulations in state courts may be en 
joined by a federal court on application of the administrator. 

Bowles v. Willingham 321 U. S. 503. 

Actions under 6 (a) cannot be enjoined. 

Bowles v. Lee, 59 Fed. Supp. 639. 


(4) Section 6 as amended contains one subsection (a) which specifies five grounds 
upon which an action for removal may be brought and a further subsection (b) pro- 
viding that in certain cases not included in subsection (a) application may be mad 
to the Administrator for a certificate authorizing the commencement of an action. 

In actions under 6 (a), the notices required by subsection (d) are required. Mor. 
rison v. Hutchins (ka) 144 Pac (2nd) 922. 

These actions require notice to the tenant of the grownd on which removal is 
sought. 

If the Office of Price Administration has issued a certificate under 6(b) permit 
ting a landlord to sue, it renders inapplicable the general provisions of section 6 and 
permits the landlord to sue under the local statutes. 

In actions under 6(b), no notice to the tenant of the grounds on which removal 
is sought is necessary. 

Yoncich v. Quinn 3 O. P. A. 5106. 


(5) Nothing in the act requires a landlord to rent his property and he is entitled to 
withdraw property from the rental market; and he is entitled to a certificate from the 
rent area director authorizing him to proceed under local law. 

Taylor v. Bowles 145 Fed. (2nd) 833. 

Emergency Price Control Act Title Sec. 4 Par (d). 


(6) It is not the purpose of the regulations to hamper the alienation of property. 
Glen v. Keyes (Utah) 154 Pac (2nd) 642. 

But a certificate from the Area Rent Office authorizing suit by a buyer is necessary. 
Edison Sav. & Loan Ass’n. v. Stamberger 53 N. Y. 8. 2nd 578. 

The buyer is entit!ed to such certificate from the Administrator. 

Regulations Sec. 6 subs. (b), Par. 2. 


(7) Good faith under Sec. 6a Par. 6 (for occupancy by landlord) is a question d 
fact which involves motive as well as intent to occupy. It may be tried in the State 
Court. 

Snyder v. Reshenk 131 Conn. 252. 

Where, however, the proceeding is by a buyer who has obtained a certificate unde 
Sec. 6(b), the State Court has been held precluded from reviewing the decision of the 
administrator or receiving evidence as to family status of tenant. 

Jones v. Shields (Cal.) 146 Pac. (2nd) 735. 
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(8) The act created a special Emergency Court of Appeals and gave it exclusive 
jurisdiction to determine the validity of any regulation or order issued under Sec- 
s tion 2 (Prices, Rents and Market. and Renting Practices). See. 204 Par. (d). 
It has been held that an eviction certificate is conclusive on all parties and that 
its validity can be attacked only in the Emergency Court of Appeals. 
Yoncich v. Quinn Cal. Supreme Court June 12, 1945 2 O.P.A. 5106. 
The State Court may, however, inquire whether the certificate will be used in 
good faith for the purpose for which it was granted. 

Azelrod v. Rappoport 55 N. Y. S. (2nd) 467 3 O.P.A. 5099. 

(9) The administrative interpretation of existing regulations is to be considered 
but is not conclusive on courts. 

Bowles v. Simon 145 Fed. 2nd 344. 

Schwarz v. Trajer 56 Fed. Supp. 930. 

There are a series of notes in A. L. R. Reports which contain abstracts of many 
cases. The reports, volume and pages are as follows: 


147 A. L, R. 1446 151 A. L. R. 1466 155 A. L. R. 1461 
148 A. L. R. 1403 152 A. L. R. 1462 156 A. L. R. 1467 
149 A. L. R. 1467 153 A. L. R. 1434 157 A. L. R. 1457 
150 A. L. R. 1462 154 A. L. R. 1460 


There follow a few questions and answers which we think may be of value. Though 
not all were given by the Committee, we adopt them as expressions of our own 
judgment. 

1. Commencement of Suit before issuance by O. P. A. of consent. 

“The eviction certificate seems to me a condition precedent to commencing a 
valid action. I have found no authority whether the defense of prematurity of suit 
may be waived by the O. P. A. on supplemental application to it before judgment. 
Ordinarily prematurity of suit is matter of abatement which can be waived and I 
should suppose the O. P. A. could waive it upon application to it.”’ 

2. Tenancy by the entirety. 

“Tt seems to me valid notices in such cases cannot be given by the wife but must 
be given by the husband under the law as stated in Childs v. Childs, 293 Mass. 67; 
and MacNeil v. MacNeil, 212 Mass. 183.” 

3. Assignment of rent to buyer. 

“An assignment of past rent seems to me only an assignment of a debt but an 
assignment to the buyer of future rent would be a part of the estate conveyed. An 
eviction certificate under 6(b) seems to me necessary for the commencement of suit 
in such case.” 

4. Re: Persons Other than Owners or Landlord. 

“In the hypothetical case of a landlord giving a written lease of premises occupied 
by a tenant-at-will, it seems to me that this transaction is within the prohibitions of 
Par. 6(a) and that the tenant-at-will is protected by the regulation. I know of no 
cases in point.” 

5. The writ in the case was dated April 2, 1946, and came up for trial on April 
16th. It appeared the landlord had given the tenant a 30 day notice of eviction 
under the Massachusetts statute, this notice being dated October 31, 1945, and 





notifying the tenant to vacate at the end of the month following the date of the 
hotice. The question was whether this was the commencement of an action sooner 
than the period allowed by the O. P. A. It was determined the action was not com- 
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menced until the date of the writ. This decisidn was said to be in accord with the 
interpretation put upon the O. P. A. regulations by the official in charge of rent 
control. ' 

6. The premises were leased to a married woman who occupies a suite with her 
husband. One of the provisions in the lease sought to exclude the addition of any 
occupant during the term. The tenant gave birth to a child and the Court ruled 
that for the landlord to evict the tenant under such circumstances would require an 
interpretation of the covenant which would be contrary to public policy. No appeal 
was taken. 

It is appropriate at this point to call attention to three Acts of the current legis 
lature. 

(1) Chap. 43. The Court may grant a stay of judgment and execution under see- 
tions 9 to 13 inclusive of chapter 239 of the General Laws for a period not exceeding 
three months. This Act became operative February 18, 1946. 

(2) Chap. 175. Defendants on appeal in summary process cases may file a bond 
secured by cash or the equivalent instead of by sureties. This Act is effective Aug- 
ust Ist, 1946. 

(3) Chap. 202. The provisions for the termination of tenancies at will for non- 
payment of rent as found in section 12 of Chap. 186 of the General Laws are repealed 
and a new section 12 is inserted. The Act was effective April 11, 1946. 

The Committee has continued its practice of visiting the several courts, meeting 
always with the customary courtesies and good-will. So far as is possible, this prae- 
tice will be continued in the future. 

Frank L. Riley, Chairman, 
Charles L. Hibbard, 
Elbridge G. Davis 
Kenneth L. Nash 

Leo H. Leary 





COMMONWEALTH OF MASSACHUSETTS 
ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 


January 2nd, 1947. 


To THE JUSTICES, CLERKS AND PROBATION OFFICERS 
OF THE District Courts: 


We are sending herewith on separate sheet the statistical compilation of the work 
of the District Courts for the year ending September 30th, 1946. [For this informs 
tion see insert facing page 92 of this report.| 

The downward trend in the volume of business, both civil and criminal, was 
checked. A sharp increase began at once and continued to the close of the reporting 
year. 

A study of the foregoing statistics shows the following changes: 

Civil writs entered increased from 33,009 to 38,660; contract actions from 15,027 
to 15,356; Tort actions from 9,668 to 11,416; Summary process from 7,464 to 11,321. 
This last figure reveals the housing problem. The total number of removals to the 
Superior Court increased from 2,847 to 3,261; the removal of motor tort cases from 
2,155 to 2,478. Small claims remained practically static 28,986 and 28,950. Supple 
mentary process cases decreased from 11,785 to 10,990. The number of criminal 
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cases begun (actually the number of defendants in such cases) increased from 105,936 
to 135,176. Automobile cases increased from 37,132 to 55,666; operating under the 
influence from 2,665 to 3,752. Drunkenness cases increased from 41,715 to 48,807. 
Releases of such by the probation officers were 27,122 as compared with 16,977 last 
year. This item represents the result of the ill-conceived amendment of the last 
Legislature. Evidently the invitation to four drunks free from penalty was rather 
generally accepted. Intoxicating liquor cases decreased from 228 to 217. There were 
147 inquests as against 115. Parking tickets returned to the clerks’ offices were 
108,927 as against 66,492. Cases reported to the Appellate Division were 98 as 
against 72. There were 5,434 insane commitments. The number of juvenile cases 
decreased from 7,458 to 6,376. This sharp drop does not support the alarmists’ 
statements of radio, press and speakers. There is of course a loose use of the word 
‘Suvenile’”’ (representing to the courts a child under 17 years of age) just as there has 
developed an incorrect statement that a defendant “pleaded innocent.” There is no 
such plea — properly it should be reported as “not guilty.” 

A perfect record in the matter of delayed decisions in civil actions was prevented 
by a delay of sixty days after the close of hearings in one case reported by the Clerk 
of the First District Court of Barnstable. 


STATISTICAL COMPILATION OF WORK OF TRIAL JUSTICES 
October 1, 1945 to October 1, 1946 


Criminal Criminal Drunkeness Drunkenness Automobile Juveniles 

Cases Begun Appeals Releases Cases Under 17 Yrs. 
North Andover 6 0 6 3 1 0 
Andover 0 0 0 0 0 0 
Nahant 183 0 62 29 105 7 
Marblehead 105 2 64 48 17 2 
Saugus 224 6 112 97 83 5 
Hopkinton 0 0 0 0 0 0 
Hudson 119 2 59 11 37 0 
Hardwick 29 0 12 3 3 0 
Barre 57 16 4 0 6 1 
Ludlow 170 3 21 0 92 0 


AN IMPORTANT CASE 


The case of Doherty v. Shea 1946 Adv. Sh. 997 is an action of tort brought by the 
plaintiff against a police officer for assault and battery and false imprisonment. After 
verdicts for the defendants, the Supreme Judicial Court found error and ordered a 
new trial. There is an exhaustive statement of the several rights and obligations of 
& person arrested for drunkenness and of the arresting officer. No complaint for 
drunkenness was lodged against the plaintiff and he was never brought before the 
court, no formal release was signed by the plaintiff nor was there any written request 
for his discharge from custody. The probation officer acted without such. This case 
should be studied by police and probation officers. 


DETERMINATION OF NUMBER OF SIMULTANEOUS SESSIONS 
AMENDMENT TO REQUIREMENT NO. III 
(Effective January Ist, 1947) 
The number of simultaneous sessions which may be held in each of the District 
Courts during the calendar year 1947 shall be the same as established for the year 
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1946 and more fully set forth in the circular letter issued by the Committee bearing 
date January 2, 1946. Extraordinary situations may be submitted to this Com. 
mittee for appropriate action or should the volume of business increase to justify 
changes, application may be made to the Committee for supplementary allowances, 


REPORT OF THE SPECIAL COMMISSION RELATIVE TO THE DISTRICT 
COURT SYSTEM OF THE COMMONWEALTH 


The Committee has received tentative draft reports from the secretary of the 
above-named commission. It would appear that as of the date of their preparation, 
it had not been determined which of the two reports would be that of the majority 
and which that of the minority. A cursory examination indicates that as to the his 
torical and factual portions of both, there is little change from the reports heretofor 
issued by said commission and by prior committees and commissions. It also ap 
pears that there is little change in the recommendations of last year. One group be 
lieves that all District Court judges should be required to devote their full time to 
their positions, giving up the practice of law and that they should be adequately 
compensated by an increase in salaries. They also believe that the existing judicial 
districts should be enlarged by adding adjoining districts, the judge to hold court 
at convenient places within the enlarged district. The recommendations of the other 
group are briefly that full-time judicial service should be required of the standing 
justices in a limited number of District Courts, with further extension of this poliey 
as experience teaches the wisdom or impracticability of such. This group further 
believes that there should be additional compensation paid to all the justices beyond 
this group by increasing the present salaries twenty per cent. It recommends that 
the Administrative Committee report to the commission concerning the operation 
of any changes which the legislature may provide for. 

It is impossible to extend this analysis as we have no assurance as to what the 
final report or reports will show. It is of course not for this committee to enter into 
any controversy over any elements of the report or the recommendations. We cat- 
not refrain however from certain uncritical comment. It seems to us there is danger 
the important matters be lost sight of and buried under the mass of verbiage. A 
stranger could easily infer that there were no officials connected with the District 
Courts who regard their positions as requiring a high standard of personal honor 
and primary obligation to their judicial work. We know that this is an unintentionl 
reflection. Probably nobody knows better than the committee the weaknesses sub 
as they are. Nobody has tried harder than the committee to correct any abuses 
which have come to its attention, even to the extent of making ourselves decidedly 
unpopular with certain individuals. 


Frank L. Riley, Chairman 
Charles L. Hibbard 
Elbridge G. Davis 
Kenneth L. Nash 

Leo H. Leary 
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STATISTICS OF THE DISTRICT COURTS OF MASSACHUSETTS FROM OCTOBER 1, 1945 TO 
AS REPORTED BY THE CLERKS OF SAID COURTS. 


Compiled by the Administrative Committee of District Courts 
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Operating under influence of 
Juvenile Cases under 17 years 


Automobile Cases (total) 
intoxicating liquor 


Small Claims 

Criminal Cases Begun 
Criminal Appeals 
Intoxicating Liquor Cases 
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Tue District Courts 


Post-war conditions are reflected in the figures for the past year 
in the following table, as compared with the previous six years. The 
figures for each court appear in the table opposite this page. 


ASrven YEAR CompPaRISON OF BusINEss YEARS FROM 1939-1946, Oct. 1 To Sept.30 
(This table does not include the business of the Boston Municipal Court) 


For the figures as to each Court see insert facing this page. 


1939-40 1940-41 1941-42 1942-43 1943-44 1944-45 1945-46 
Civil entered 78,152 78,966 73,723 48,242 36,001 33,009 38,660 
Contract 30,735 31,069 29,374 22,254 17,330 15,027 15,356 
32,759 35,133 31,760 16,978 10,332 9,668 11,416 
Summ’y Process.. 13,673 11,898 10,961 6,603 7,625 7,464 11,321 
All other cases. . 985 865 1,628 2,407 724 850 567 
Rem.toS.Ct..... 12,805 13,453 12,744 6,955 3,049 2,847 
Rep. to Ap. Div... 260 305 304 149 113 72 
Appeals to 8.J.C.. 28 22 23 20 21 26 
Sup. Process 19,155 19,878 20,985 18,538 14,639 11,785 
Small Claims .... 40,029 45,281 52,634 40,208 33,057 28,986 
Criminal cases... 152,631 167,885 154,145 125,486 106,650 105,936 
Crim. ap. to S.C.. 4,372 4,637 4,057 3,527 2,859 2,609 
61,365 67,991 64,660 54,202 41,227 41,715 
Op. under inf. 
intox. liq 4,456 5,119 4,077 2,677 2,676 2,665 
Tot. Auto. cases.. 54,016 64,197 54,551 38,942 40,422 37,132 
Liquor cases 447 488 386 387 335 228 
Juv. cases under 


6,071 5,855 5,918 -7,063 7,207 7,458 


Tot.mot.tortcases 28,533 31,190 28,425 15,165 8994 8,251 
Removalsnyplf. 5,353 5,209 3,682 1,860 25 
Removalsbydef. 5,984 6,822 7,880 4,147 2,270 
Removals by both 33 44 28 40 1 





Total Removals 11,280 12,075 11,590 6,047 2,296 2,155 


Neglected children 1,235 1,122 1,356 
Inquests held .... 77 77 115 
Parking Tickets re- 
turned to clerk’s 
77,669 66,492 
Drunkeness releases 
by prob. officers 16,369 16,977 
Number of Insane 
Commitments. . 
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APPENDIX B 


PROBATE CourRT APPEALS IN WORCESTER, Essex, MIDDLESEX, 
NORFOLK, AND SUFFOLK COUNTIES 


(Referred to on page 11 of this report) 





WORCESTER PROBATE COURT 














Siz 
Year 
1940 1941 1942 1943 1944 1945 Total 
ITT ONE TT RTT 7 10 8 10 8 10 53 
ee 0 0 0 0 0 0 0 
Requests for Report. . 6 10 + 8 8 8 44 
ce faa pene: 3:08- 0b 0 ee 6 8 3 5 6 6 34 
Orders for Printing........... 4 5 3 3 6 3 24 
Net cost of Recor $429.50 $269.60 $198.00 $574.00 $573.00 $2,612.50 $4,556.60 
Appeals entered in 8.J. o.. 2 2 2 2 2 2 12 
Terminated without opinion. be e% 0 0 0 0 0 0 0 
Meawerepes BleG . 2. occ ccecee. 2 2 2 2 2 1 ll 
ESSEX PROBATE COURT 
Siz 
Year 
1940 1941 1942 1943 1944 1946 Total 
EEE Se ree ere 21 12 18 8 11 12 82 
I ogc cc.cecsen heiees 0 0 0 0 0 0 0 
| ae oerey Sen meepest. ..2....... 16 9 ll 6 7 5 54 
En kao 6A 6.bacee ese 8 6 9 3 4 5 35 
Orders for Printing. ............ 14 7 13 6 7 10 57 
Appeals entered in 8.J.C........ No No 
Record Record $959.85 $730.50 $170.50 $1,012.00 $2,872.85 
jpaminated, without ain asta 4 5 4 2 6 27 
eer No Record 3 2 10 4 3 22 
Decrees and orders entered 
Acie ae ieeen ser gew eee 6,835 6,624 6,899 6,932 6,934 7,474 41,698 
Divorce. . . FOSSA ; 899 847 876 876 1,016 d 5,880 
7,734 7A71 7,775 7,808 7,950 8,840 47,578 
Cases assigned on contested list. . . 1,298 1,145 1,259 1,210 1,235 1,314 7,461 





Cost of stenographers and Trans- 


cripts of testimony...... 


$3,514.47 $2,404.15 $2,258.94 $1,978.25 $2,406.84 $3,140.97 $15,703.62 





MIDDLESEX PROBATE COURT 














1940 1941 1942 1943 1944 1946 Total 
EL ee 28 35 33 36 24 33 189 
SS" EE ere 1 1 0 2 1 1 6 
Requests for Report............ 9 5 11 19 16 14 4 
CO ERR 6 5 4 13 14 9 51 
Orders for Printing........... 17 20 21 24 15 25 122 
Net Cost of Record............ $268.75 $793.80 $1,572.65 $2,691.00 $2,589.95 $1,406.40 $9,322.55 
Appeals entered in 8.J.C........ 7 11 6 13 11 11 59 
Terminated without opinion..... 0 1 0 1 0 2 
Rescripts filed................. 7 10 7 12 8 7 51 
Decrees and orders entered 
DI, «6 eda. dd cedcondtoececs® 14,105 14,211 13,812 13,547 13,560 14,308 83,543 
i fchianudikheek tue ewe< 1,843 1,952 2,192 2,227 2,437 3,005 13,656 
15,948 16,163 16,004 15,774 15,997 17,313 97,199 
Cases assigned on contested list. . 2,381 2,516 2,633 2,565 2,571 3,192 15,858 
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NORFOLK PROBATE COURT 


Sit 











Year 
1940 1941 1942 1943 1944 1945 Total 
Appeals nding 1/1/40 in Su- 
preme Judicial Court... .. on 5 5 
PEE AES {ery 15 27 22 11 16 10 101 
Reservations.......... Kiatek 1 1 1 1 0 1 5 
Requests for Report...... * 5 8 13 3 5 7 47 
Reports filed......... oe Orr 4 4 4 4 7 32 
Orders for Printing............. 12 24 22 11 7 9 85 
Net cost of Record.......... .. $983.30 $1,043.20 $3,553.20 $1,067.80 $359.70 $1,399.88 $8,407.08 
Appeals entered in 8.J.C........ 7 10 8 4 4 6 39 
Terminated without opinions... . 0 2 2 1 1 2 8 
Rescripts with opinions filed. . .*. . 12 9 6 3 3 4 37 
Appeals pending 1/1/46 in 8.J.C.. a 
Decrees and orders entered 
RE relate 5 ear e na 5,701 6,674 6,623 10,039 29,037 
ES cs nccscwaee neceens:s en 803 784 958 1,262 3,807 
6,504 7,458 7,581 11,301 32,844 
SUFFOLK PROBATE COURT 
1940 1941 1942 1943 1944 1946 Total 
6 6 co veaserornres 0 1 0 1 


Number of Appeals and Reserva- 
tions paid for......... 
Net cost of Record 


Decrees and orders entered 


SG 54.45 0dds wend ees ss 17,644 16,485 15,458 15,825 
Divorce Tus 1,969 2,274 2,399 2,620 


2 0 4 


pai 10 12 5 15 7 8 57 
abies ..... $2,348.50 $2,836.00 $270.50 $3,739.00 $1,729.00 $2,066.50 $12,989.50 


17,347 17,202 99,961 
2,968 3,504 15,734 





19,613 18,759 17,857 18,445 


20,315 20,706 115,695 
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APPENDIX C 


TEXT OF 
PRESENT NEW JERSEY TAX RECEIVERSHIP LAW 


(Referred to on page 80 of this report) 


*‘54:5-53.1. Whenever a municipality has heretofore or shall hereafter become 
the purchaser of any lands at any tax sale and the certificate of sale has been or shall 
be recorded in the manner provided by chapter five of Title 54 of the Revised 
Statutes, such municipality shall be entitled to immediate possession of the prop- 
erty sold and described in the certificate and to all the rents and profits thereof 
while the holder thereof, until redemption, but all rents and profits collected by such 
municipality shall be credited on the amount due upon said certificate of tax sale 
and for subsequent taxes, assessments or other municipal charges assessed against 
said lands and when the total amount due for the same, including all interests and 
costs, has been paid, the said lands shall be redeemed from said tax sale. 

‘‘Whenever a municipality shall take possession of any property pursuant to the 
provisions of this section, the collector of taxes or other officer thereof, whose duty 
it shall be to collect taxes therein, shall take possession of said property and collect 
the rents and profits thereof for said municipality and, with the approval of the 
governing body of said municipality, may designate any competent person to act 
as the agent of said municipality for the collection of the rents and profits of said 
property and for the management of the same and such person shall account 
promptly to such collector or other officer, and the collector or other officer shall ac- 
count promptly to the municipality, for the rents and profits so collected. 

“No fees shall be allowed to such collector or other officer from the rents and 
profits collected from such property but he shall be allowed such expenses in con- 
nection with the operation and management thereof, including proper compensation 
to said agent, as the governing body of such municipality may deem necessary to 
secure the greatest income therefrom. 

“Such municipality and its officers, agents or employees shall not be liable or ac- 
countable to the owner or to any other person having an interest in said property for 
failure to collect rents or profits therefrom but said officers, agents or employees 
shall remain so liable and accountable to said municipality and such municipality 
and its officers, agents or employees shall not be liable for injury to said property or 
to the person or property of any other person from the use of the property for the 
purposes of this section, any law to the contrary notwithstanding. L. 1942, c. 54, 
p. 292, s. 1 as amended L. 1943, c. 144, p. 393, s. 1. Approved and effective April 
8, 1943.” 
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APPENDIX D 


SUMMARY OF THE WoRK ACCOMPLISHED BY THE VARIOUS CoURTS 


The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study ‘“‘the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.”’ 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, ete. 
The details as to counties appear below. 


SUPREME JuDICIAL Court (FuLL BENcH Casgs) 


During the court year from September 1, 1945, to August 31, 1946, 
the Supreme Judicial Court decided 217 cases with opinions and 28 
cases by rescripts which were not accompanied by opinions; one ad- 
visory opinion and one answer were transmitted to the House of 
Representatives. These cases are reported beginning in 318 Mass. 
at page 504 and ending in 320 Mass. at page 154 and Supplement. 

The table of full-bench cases since 1875 appears on page 71 of the 
15th Report. The usual table of business, other than full-bench 
cases, with more detailed statements from Suffolk County appears 
below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 
For THE YEAR BEGINNING SEPTEMBER 1, 1945, THROUGH AvuGusT 31, 1946 


(Not including full bench cases) 





Transferred | Referred Petitions for 
Equity | to Superior | to Masters | Prerogative | Admission 
Court or Auditors Writs to 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 


REPORT FROM SEPTEMBER 1, 1945 To SEPTEMBER 1, 1946 


Transferred Referred Petitions 
to to Prerogative for 
Superior Masters Writs Admissions 
_ or me to the Bar 


21 599 
Law Docket 
Petitions for AGeslesion to Che Bar. oo... icc cc cccstvcccccccccvces bas hbtinee Pak 
en cde vile ooo bd OK EA ROR A ERE Se Mw Rien AS aes 
skew ba a dighutdeled oxebh ow ackaideepeee ved 
NN EEE OEE TO EE OT Sere On a ne 
a a 1S ke sla ceisigacio-c op aslem owed pele seeds eb 
RD SOy GND NUD GE OND WP OUTIMIOD oon ee cece ces sscescescercseccceses 
Petitions by Bar Association ( ealghnary sed Ee POPS Peewee Te ree, ee 
Appeals from decision of Appellate Tax Board. .......... 0.0.0... cc cece cece eee eeees 
Application for discharge under G. L. Chap. 123, a Ls hd cd» walt edd wawwinde panes 
In re “Fraudulent Practices’’ (Reports of Com’rs, filed). ....... 2.2.2.2... cece cece cece 


EEE RE ee eee ee ee rere 


Equity Docket 
Informations by Attorney General (for failure to file returns, etc.)..................+.- 
Petitions for Dissolution under G. L. c. 155, s. 50A (about 1075 corporations).......... 
i ce hohe akka neue des ale aee ad bb bse te dbebaddobeeeeee4eeeaies 
NS SECC L IEE LILLE LDA LP OCRE EE LOOP TE POET TET T TT 
Petition for Suspension of Decree of Superior Court... ..... 2... 6... cece ee eee eee 
ns) Ay Song dah ekee kek wed shina b id ae chece baad) eeORS es 
eo a ws avoio erin e's nie wiaasia we 6b 0b ecg bre ne eeeub bee eee 
rec eae aap ad.c:<nincew all pee ces eawhs ches siVeek bee vodapd deeb dake 
ea. ces sa awh os CRANE ORORE OK SY DEE TTL ORR NSD ARIES Ob CERES EOS 


os isis wa Salbree'd pak oA SSR OOe Oe eheaRaae ASD OeEE 7% 
I IIIS 5 ow sinc oo sine puwbindsle peuccie cesbeeindedsvce 1,458 


p 
ontiusennl 





2 & 


eee ret ttt 


THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil and criminal jurisdiction and holds 
sessions in all of the fourteen counties. It is the only court sitting 
with juries. The tabulated returns of the clerks under St. 1936, 
Chap. 31, §3 for the year ending June 30, 1945, will be found on 
pp. 00-00. 

To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
nonsuited or defaulted. An example is Suffolk County where a case 
is deemed tried only when a trial results in a verdict or disagreement. 
Over 66 per cent of all civil cases tried are tried in this county. 

Motion sessions are held regularly in Suffolk, Middlesex, Worces- 
ter, Hampden and Essex and Norfolk Counties. In other counties 
motions are considered at jury-waived sessions. Many questions are 
considered by the court at these sessions. 

The returns do not indicate how many cases were continued it- 
definitely because of absence of a party in the military or naval 
services. 

Pre-trial sessions were held in Suffolk, Hampden and Worcester 
Counties during the year as follows: 


PRE-TRIAL Sessions oF SuPpeERIOR Court — SuFrroitK County 
Juty 1, 1945 ro Jury 3, 1946 
Number of cases on pre-trial list... 0... ccc cece ce cccccccccsccces 4,931 
es ods Kee Ren SReeREn sheen derneens 3,042 





Nu 
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c Number of cases settled by agreement*.......................00000. 907 
ene i I IIE a's 5s Sad hin le FOE A id ode ees 61 
a er ee 41 
Number of cases disposed of by nonsuit and default, or discontinued. . . . 7 
Number of cases referred to auditors. .................ccccececcccces 13 
Number of cases where jury was waived.....................ccc eee 184 
™ NTE Sie UNI OI so 55.5 i ic dic ics sain 0 0 'B< Ores waidiwn bo seneene 655 
é Number of cases to trial lists (short lists).....................ceeeee 1,493 
; Number of cases from pre-trial lists settled on trial lists (short lists)... .. . 1,016 
; Number of days Court sat for pre-trial...................c cece eeeee 159 
. *No separate figures for cases actually settled at pre-trial. 
4 
665 PRE-TRIAL “DISPOSITIONS” 
ee Jury 1, 1945 To Juty 3, 1946 
18 Cases on Pre-trial List..................... seen 4,931 
: I Seo scx oe 5 o\e-d win « oa a eae ig ean 3,042 
H ED A 6 ait pes co yew eeseseeeedereewhves 1,889 
1 
__'] Cases Pre-tried and Settled while awaiting trial... ... 1,016 
SE IE IID: «6 95s 4a + ain chains sudeunennewen 13 
NNN 06.0 siciic ccce ran awe awedatennes 1,677 
RR os ead aR Gwies. dont hekenahacanwoien 336 
; —— 3,042 
ciate f Cases not Pre-tried..............ccccececcccececes 
ei idia dns sudiccennebounionsiinboae 907 
tting I eas Sta os are Sulton is. aca cepa oie aa ain ai 61 
EL TLE ET Oe NK Sar 41 
d on SN CNN GNIS S.chs's ssi vp seus seceeuabas severe 7 
Ee a Ree Ae. eee 655 
must § Cases continued and ordered on Non-triable docket... . 218 
thers 1,889 
wet | Total Pre-trial “Dispositions”............ceeeeee. 4,931 
nail PRE-TRIAL SESSIONS OF SUPERIOR Court — HaMppEN County 
nite SEPTEMBER 1945 TO AND INCLUDING May 1946 
1s are | Number of cases on pre-trial lists. ... 2.0.0.0... ccc cece cece e eee eeees 1,469 
ee Or RS Ie. oc os 5 ss ono ke ae oes bas ss eee Barwa 808 
di Number of cases settled by agreement at pre-trial.................... 93 
DT Number of ited...... 4 
tr ae CE OI 65.5.5 sss ccs cons ds pacsmesnnee nae caeneor 
naval Senay OE MED CINE i 5 Sos hack Siwdn ce cacdue seed sandelb ax 2 
Number of cases referred to auditors. .............cccccccccccccccecs 4 
este! | Number of cases where Pe NS IN oo a ninin40ban,eed wane eopewed ets 13 
Number of cases where military affidavits were filed.................. 20 
Number of cases ordered on non-triable docket. .............eeeeeeeee 32 
Number of cases ordered to subsequent pre-trial lists................. 493 
981 Number of cases to trial lists (short lists). ...............ceeeeeeeeeee 808 
4, Number of cases from pre-trial lists settled on short lists.............. 294 
3,08 Number of days Court sat for pre-trial... ... 2.2.0... 0c. cece cece eeeee 22 
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PRE-TRIAL SESSIONS OF SUPERIOR CouRT — WoRcCESTER COUNTY 
SEPTEMBER 1, 1945-Avucust 31, 1946 


TUMTIGE GE COGN GUN UO APTN TOME. ons cae is ec ivcc cc ccwswaecgcces< 1,431 
68 i on cin add hb epadd +d chenebdh exeewtas 783 
Number of cases settled by agreement at pre-trial.................... 53 
TN UN IID ooo cs sss eens can ooo co ays binicincessceaas 6 
a OI co sca so. vine csnsareie midueyeianeioc a sip acy qm heuae ms 1 
Number of cases disposed of by non-suit and default or discontinued. ... 9 
Number of cases where jury was waived.....................00ceeeee 25 
I nooo sok s since dns obacdaeconeenedouw aes 540 
Number of cases to trial lists (short lists)......................000 eee 520 
Number of cases from pre-trial lists settled on trial lists (short lists)... ... 252 
Number of days Court sat for pre-trial. .....................000 eee 18 





APPELLATE DIVISION, SUPERIOR COURT 


For THE REVIEW OF CERTAIN SENTENCES TO THE STATE PRISON AND 
REFORMATORY FOR WOMEN 


AprEALts From SENTENCE IN INDICTMENT Cases UNDER Sr. 1943, Cu. 558, 
November 1, 1945-October 31, 1946 


Number of Defendants Filing Number of Defendants Filing 

| ERR EET es 73 Requests to the Appellate 
Sentences Modified........ 21 Division for leave to Ap- 
Sentences Increased ....... 1 O_o a ieee SP are: 17 
Appeals Dismissed......... 51 i cingeessheue ae 
Appeals Withdrawn ....... 5 SES on estenseds 
Pending, Oct. 31, 1946..... 5 


Note: There was more than one sentence in some cases. 


Appgeats UNperR St. 1945, Cu. 437 (WuicH EXTENDED THE APPEAL TO PRIOR 
SENTENCES) — From July 20, 1945-October 31, 1946 


Number of Defendants Filing Appeals. 196 
Sentences Modified................ 63 
Sentences Increased................ 2 
Appeals Dismissed.................. 149 
Appeals Withdrawn................ 5 
Pending, October 31, 1946........... None 


Note: There was more than one sentence in some cases. 


Since October 31, 1946, 23 appeals have been filed under St. 1943, Ch. 558, and 
3 appeals under St. 1945, Ch. 437. 


The division consisting of 3 Justices sat 54 days. 
December 13, 1946. 
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REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR COURT 
Culendar Year 1941 and 1945 


31 1941 "42 '43 %°44 #+‘°45 #%‘°'41 #+%°42 #+%(°43 «#+'44 «#45 "41 %°42 °43 %°44 °45 
83 Auditors other than Auditors for 
53 County for Motor Vehicle Master Motor Vehicle 
6 Torts Torts 
1 Barnstable . 11 7 4 - 6 5 3 2 - 1 - - - - - 
Berkshire........ 5 11 4 7 3 4 10 7 5 6 1 4 - - - 
9 NS 55555 lea 17 19 6 2 4 22 2 til 7 #ill 18 8 - - - 
25 Essex...... Me a nn a ee a i a ele tee ee 
40 Franklin......... 2 4 2 - - 5 2 1 - 2 - - - - - 
Hampden........ 39 33 26 15 6 20 ill 8 5 3 137 68 - - - 
520 Pee... ££ = = - & BS eee Ro er we oP Gresk 
52 Middlesex........ 130 20 6 2 6 73. 44 7 4 6 391 107 - - - 
18 Norfolk. ......... 13 6 3 5 7 20 12 - - 1 112 +45 y - - 
Plymouth. 2 2 2 3 ~- 8 11 6 8 6 9 6 - - 
Suffolk... .. ~ ae ae 5 23 9 165 77 31 2 22 540 405 2 - - 
Worcester. ....... 73 «91 35 18 5 41 23 23 1l 4 56 201 2 2 - 


441 291 102 83 48 398 247 107 72 69 1,344 858 11 2 - 


ND Two or more cases tried together are counted as one reference. 
Appointment of Auditors in motor tort cases was practically dis- 
| continued on November 1, 1942. 
58, 
EXPENDITURES AUDITORS AND MAsTERS 
CALENDAR YEARS 1940-1945 
17 1940 1941 1942 1943 1944 1945 

Barnstable... . . —e $1,349.00 $3,760.00 $2,954.80 $362.50 $387.50 $231.25 
a ee 1,407.52 872.41 1,656.25 2,185.25 1,566.91 1,736.38 
| eT - 12,166.77 10,665.00 5,597.50 3,347.50 2,362.06 3,071.26 
Bukes County........ - - 50.00 75.00 - - 
| ORT 20,759.30 18,353.05 6,042.83 3,403.52 905.73 1,250.00 
sare 1,015.00 775.00 372.50 280.00 - 335.15 
Hampden.......... ; 15,404.24 10,016.74 6,429.30 2,765.00 2,318.07 1,492.50 
Hampshire........... 1,603.50 507.50 2,140.25 267.50 111.45 171.25 
Middlesex........ Sate 28,940.01 35,590.02 24,870.87 5,403.28 4,791.25 2,822.50 

IOR Nantucket........... - - - ~ 7 = 
ee 8,078.78 9,657.50 5,636.25 1,045.00 648.75 1,100.00 
ee 9,350.50 4,086.25 2,850.50 1,423.75 3,539.33 3,441.25 
ere 92,243.60 69,464.09 48,574.50 25,902.68 11,420.75 11,125.50 
Worcester............ 13,463.25 13,102.25 15,415.35 10,386.20 3,786.25 2,167.62 





$205,790.47 $176,849.81 $122,590.90 $56,847.18 $31,838.05 $23,944.66 


n _— In Suffolk County these figures apply to the Superior Court (Civil) only. In other counties to 
all Courts, 


and 
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JURY CASES ADVANCED FOR TRIAL AND TRIED DURING 
YEAR ENDING JUNE 30, 1946 























Original Removed Total Advanced 
Entries Cases Cases Tried 
EE pe rceuer da onasseecesenystcwusnerinee 1 - 1 
DG b4<:7 34 cicvsikepeetdewsecenneetess on 2 - 2 
Bristol 
i tect ssa Ri tenseiesshesawusewen 2 - 2 
tends Rie Gc aaiee wa wees se 3 5 9 
DR ttbaseenidichecearscreeneeseews 2 3 5 
Essex 
iss ibn aead sa NGdeerhed dhs wh ekens 1 2 3 
te ern ~ 1 1 
Newburyport ~ ~ - 
NS cd one aduinedansaetakiestemeresiees - ~ - 
MUNGO. oo cr cccccccevccecoccescoeessece 7 18 1 19 
Pt cpcénr cpt eaideenek dw eetneehbiwse ~ - - 
Middlesex 
EE SORE Se meee 19 5 24 
kia dina Ase ta ah aca iaaeiapataredeeo Rade ~ ~ - 
Rakai Rated Oke ewan eeciwaares 4 4 8 
Plymouth 
CR <2 uisdtuo pear esanasenraeseemenes 2 - 2 
ER a ee ee opera Wer ne - 1 1 
tet oo vat Na See eeeaneananenaene wee 41 56 97 
Worcester 
Ns cc ntccadvteesbeeemeeesenlsseeeee 7 4 ll 
ee ee eer ee ~ ~ - 
Di cbiebvikewsrsdisearsdeesesecereeehen 102 82 184 
Es 55.0 oben a Gb aebsanesea Teens 155 90 225 
RRR RRR AEROS MRR | 100 180 280 
Es <6 sna hhiweta ie eemekee eden 145 610 755 





LAND COURT 


This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which almost 
all litigation regarding title to land takes place in addition to its 
original function of a court for the registration of title. 


LAND COURT FIGURES FROM JULY 1, 1945 to JUNE 30, 1946 


i. ci ag cade ee ebaS tC ASSCRNEESSROTE CORDES RORROAODEEMORSE CON EESS ESS 470 
Rs. og ak beeda sb 6d pwe RMEd £:¢.coat hes Od OS + VERO MORNE T CR EN 88e8 8 
a Saas ap Shane eas WOR a TEN OS SEs CERT RK raw ad ok 
thd a a isik a Ad ws 0 ORECNEESE LOONIE SOAS TAGREEDIMAROERERS CROONECCO RES 


Deoree plans made........ 
Subdivision plans made. ... 
Total plans made....... 
EE ES 5 SE RO oe ae ae ON ae er ee 
Fees sent State Treasurer t 
Income from Assurance Fund applicable to expenses. .........0060seececececcecececeeee 10,585.68 
ee nos CLS MEAS SESE SEEN SR EEOSSD ORORER ESC VESAC MERE KOS 377.05 
nnn a Oe ee ee ee ee ee 64,536.69 
Ne ee eo ied olne a Ue ea NA DARA ACR DOME ORT Rae Ka bbw wee 302,099.76 
Assessed value of land on petitions for registration, confirmation. ................0-00005 7,495,223.10 





CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT BEFORE HEARING 


ST AE OE et a ee Te ee ee ee 281 
NN OPE ICE ae EEE TT ae rere aD re 949 
5.5 5a ESCA ORGS US S4NS0 ow sa Seb ONCReHAs Aten 96 eee Oeebesenbeeser 1,413 
ee i cs snes essed eebebeeedtuns 6066660~nseseuse 636 

NL OCS LTT TT ETRE RE TL GOT Le ER ree 3,279 


When the state changed its fiscal year the Land Court changed its 
statistical year to coincide with it. Therefore, the figures are not on 
a calendar year basis as in previous reports. 
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PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, two 
in Essex, two in Worcester and one in each of the other counties. 

The report prepared by the Administrative Committee of the 


Probate Courts for the year 1945 appears on page 122. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 


This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1945-6 will be 
found on pp. 108-109. The comparative table of civil business from 
1913 to 1939 will be found in the 15th. Report, p. 65. The con- 
densed civil and criminal business and other information for the 
year 1945 and the first 9 months of 1946 is as follows: 


MonicipaL Court or THE City oF Boston 
Civit Actions (OTHER THAN SMALL Ciarms Casss) 1945-46 








es ls 
2 38 z 
3s a2» i 2d 
a Ss ) Se 8 ag |S 
320 uo a 
YEAR 3 r= 3 48 Fe of Bs a 22 Ea 
$B}: | 8) 2 (se, | & a g83 | Ge [63 | 23 
3 = 5 = 53) <= 5m >” >> 52 | o> 
ie) & a = & ~ & < 6) — & 
| - | 11,172 467 | 4.18 4,705 |42.11) 1,122 |10.04 | $1,207,772.23) 168.63 24 | 2.14 3 
oe 
1946 





9Mos, | 9,111 340 | 3.73 



































3,641 |39.96) 906 | 9.94 | 1,025,918.20) 163.05 16 | 1.76 - 
| 





The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 1894 
to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since 1929, the jurisdiction has been unlimited 
in amount. . 


SUBDIVISION—CONTRACT AND TORT—1945-1946 





























ENTERED REMOVED TRIED 
Year 
Per Cent Per Cent 
Contract Tort Contract | of Entries Tort of Entries || Contract Tort 
1945. 7,291 3,134 | 176 2.4 282 8.9 477 447 
1946 
9 Mos. 5,793 2,623 | 148 2.5 186 7.0 323 384 



































JUDICIAL COUNCIL 
TORT ENTRIES, REMOVALS AND TRIALS 




















1944 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle....... 2,318 Motor Vehicle, Piff...... 10 Motor Vehicle. ...... 336 
Other Torts......... 886 Motor Vehicle, Deft. .... 242 Other Torts..... : 212 
oe 49 
ED wis b6ikce<cess 3,204 dha dnccdcdes 548 
i tick cuneate 301 
1945 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle....... 2,163 Motor Vehicle, Piff...... 1 Motor Vehicle....... 276 
>. ee 971 Motor Vehicle, Deft. .... 263 Other Torts......... 171 
EGE TN. ccc dcccever 18 
MES. 44 wanes as 3,134 Mp adedesinn cada 447 
NS AS Sheets weaken 282 


1946 (9 Months January 1 to October 1) 











TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle. ...... 2,021 Motor Vehicle, PIff...... - Motor Vehicle....... 255 
Other Torts...... .. 602 Motor Vehicle, Deft... .. . 171 Other Torts......... 129 

ere 15 
MR tieenass 2,623 Se eee 384 
PR oe ikcnendeeder 186 


Be: cca ss eet cuss ans ald ands hss aia kw aeaae's 318 
Sa RUSE eer a Pee 423 
I oc co> as cesctcane sas onaubhpiecineodcatbnsgndesonac 370 


| _ EC SS Are, 3 eer eres y- Saat ene eee 1,716 
SE, Se eee MES narra By ae 1,712 
em ree aoe nee Pee 1,330 


SMALL CLAIM DIVISION 



































1946 
1945 January - Sept. 30 
Contract Tort Total Contract Tort Total 
Actions Entered. .....cccccee. 931 169 1,100 548 254 802 
Actions Settled. .............. 113 30 143 72 44 116 
Counter-Claims or Set-offs ; 3 1 4 3 - 3 
san Rg ; 204 133 337 151 102 255 
OE 91 57 148 46 56 102 
Finding for Plaintiff... . 159 98 257 117 89 206 
Finding for Defendant. . 45 35 34 31 65 
Judgments by Default........ 330 52 382 292 60 352 
Judgments by Non-Suit....... 5 7 12 12 5 17 
Amount of Plaintiff’s Judgments | $13,721.04) $1,767.18) $15,488.22) $10,907.30) $2,278.51| $13,185.81 
Transferred to Regular Civil 
DCL itesceetane coeur 2 5 7 1 = 1 
Removed to Superior Court.... 1 “ 2 3 1 3 4 
ED 5 cncicargences¥se-< 319 92 411 235 79 314 
Amount of Plaintiff's Claims.... | $22,265.91) $5,559.34) $27,825.25) $14,410.75) $7,574.77| $21,985.52 
Notices Returned Unclaimed... 202 | 3 | 208 | 126 13 139 
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THE MUNICIPAL COURT OF THE CITY OF BOSTON 


CRIMINAL BUSINESS 
October 1, 1945 to September 30, 1946 


Pe errr ne 32,099 Traffic cases (includ. auto vio.). 15,006 
Discharged, nol prossed, filed . 7,411 Domestic relations........... 427 
eee ee 21,178 Notarrested, default, pending.. 1,656 
Pleas not guilty............. 2,869 Automobile violations........ 1,512 
Finding of not guilty........ 855 Automobile appeals.......... 36 
Held for Grand Jury......... 694 Traffic violations............. 13,494 
Senta whaG eek ne eawae 784 Traffic appeals............... 58 
Court drunkenness:......... 5,249 Cases reported for inquest... .. 36 
_ Drunks released by Prob. Officer 6,269 Inquestsheld................ 3 
ee eee 15,104 Search warrants............. 152 


PARKING Law 
(Chap. 90 Sec. 20A, Chap. 368 of 1934. Revised Chap. 176, 
Acts of 1935, Amended Chap. 201 of 1938) 


October 1, 1945 to September 30, 1946 


nS vs > Hic ee aaa mate a piss Gh Shane eae eee 113,500 
Tags turned in as issued by police to violators..................... 107,573 
Se IE PUD. o's a dg 0 inn cceusodvneceeiecpecsagute $36,000.00 


Boston JUVENILE Court 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Entries for the Year Ending September 30, 1942 1948 1944 1946 1946 
NE x hy oe ccctncgsasecie ne 3 seein 498 755 813 788 647 
IG a sh oS vive Cn datclvascedenbe 4 18 9 7 3 
os oak vrai tet.cwie name ieaed ed eee 3 2 2 0 0 
ER caschas iva cenkerhesendae eae 69 97 73 10 #£=7 
Rs i) ica hitd nia perdies ae beenie 12 9 43 +47 + 80 

I hes i nn dike deka RO is ane behead Ate 586 881 940 947 803 
Active probationers as of Sept. 30............ 236 265 213 286 352 


In connection with these figures, it should be remembered that 
in most cases the boy is placed on probation or otherwise kept under 
supervision by the court through the probation officer over a long 
probation period, and that in addition to the “cases” of new com- 
plaints entered on the docket and reported in the annual returns to 
the Department of Correction, the advice and assistance of the judge 
and probation officers is constantly sought by parents in informal 
conferences in cases which do not reach the stage of formal complaint 
by any one. 
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Tue OtTuer District Courts 


In addition to the Municipal Court of the City of Boston there 
are seventy-two other district courts in different parts of the Com- 
monwealth. Each has one standing justice and from one to three 
special justices, the number varying with different courts. 

The statistical table showing the business of all these 72 courts, 
prepared by the Administrative Committee of the District Courts, 
will be found facing page 92. Practitioners in District Courts should 
examine Appendix E, pp. 71 of the 19th Report and Appendix B of 
the 21st Report and Appendix A of this Report for the Circular Let- 
ters of the Administrative Committee. 


TRIAL JUSTICES 


There are ten trial justices. Their business will be found on page 
91. 





THE INDUSTRIAL ACCIDENT BoarD 
January 1, 1945 to December 31, 1945 


Of the 297,936 accident reports filed with the Department during 
the year 1945, 57,243* were for injuries which caused the loss of at 
least one day or one shift ; 209* cases resulted in death, 23* in perma- 
nent total disability, 1,145* in permanent partial disability, and 
about 37.9 per cent represent a temporary disability of more than 
one week. 


* These figures are subject to slight changes because the statistical cards are now in the process of tabula 
tion and corrections may be necessary. 


A he A de 


A total amount of $12,757,572.547 was paid out in compensation 
and medical benefits under the Workmen’s Compensation Act. 
Insurers paid out $11,522,949.01; self-insurers paid out $904,241.18; 
and the governmental units which have accepted the provisions of 
the Act, paid out $330,382.35. 

t This figure is subject to correction because two governmental units have not yet filed their report. 

The cost to the Commonwealth to administer the law for this year 
was $342,847.12. 

The Department received the sum of $177.00 for certified copies 
of records. 

APPELLATE Tax BoarpD 

The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on the 
Superior Court. It came into existence under St. 1937, c. 400, on 
May 29, 1937, succeeding the old Board of Tax Appeals which was 
abolished. 

The annual business of this board and its predecessor from 1931 
to 1942 will be found on page 91 of the 18th Report. The figures 
since the reorganization in 1937 are as follows: 











“(609 “d¥y4D ‘TH6I Jo SOY) SYITOUT Z A]TO POIA0D EFGT IBOA [CORT y 
8os'l | $28'T | 218'2 | OFS" | 16% | £02'% L¥9'Z | 6e¥'Z 1¥04 jo pue 48 Burpued s[veddy 


6ST, Ise 942 80% FI9 ¥9¢ | ops ere oLE iva Butinp pivog Aq peproep sjveddy 
L10°% 


6re'T o28'T PF2'T Pb2'S 692'E see's gos'l oL¥'T £26 **** awed SUENP UAGIPYITM JO pop}70g 
99e'e 10l't 20R'€ 861'F ¢28'¢ zI8'¢ 90's Z99'F w8L'e 1vef Zuyinp pivog e10jeq Jequinu [BO], 
68F'T P8L'T 192° 902'Z 296'% 601‘ 6SF'S £22' 820'Z 10k Zoump (ven) 19,00 speeddy 


228'I LIg's 9FS'T 266'T e16% £02‘ 149% 68F'S 902'T 1804 jo Buyuutseq 48 Zurpued sjveddy 
aaisLag 




















61Z'01 9F1'8 Z06'L eer'o OLL‘L $806 161'8 SSO'L L0e'¢ 1804 Jo pue 48 Zurpued sjweddy 


LEP 0+8 988 SPS'T 61e'T °68 849 [ge 20 1v04 Buyinp pavog Aq peproep sjweddy 
9S9'0T 986'8 8£2'8 8262 $60'6 086'6 6£8'8 9Er'L 609° pavog Aq peproep eq 04 [8}0} ON 


eeL'z Olt Lele 082'F 9z8'S z1e'e 168'Z 8h0'Z 09F'z 1v0f ZULINP UMBIPYILM JO pIf}40g 
6821 960'ST SL8‘IT 8oL‘ZI 1Z6'F1 262'E1 ogz'tt P8F'6 690'8 104 ZuyMp pivog e10jeq Jequinu [870], 
Che's F6I'S ZEP'S Z86'F 98'S Tors = _| S29'F LLI't L69'E 1vef Sump (jeu) pesojue spuoddy 


PF1'S Z06'2 cero OLL'L 80'6 161'8 Sg0'L 08'S ZLE'F zak p —— 48 Surpued sjveddy 











REPORT 





SIZ‘ZI LL0°Z1 1Z0'OT 612'0I 6L6'L 892'6 866'1T $68°01 Z0L'6 OPL'L 1804 JO pue 48 Zurpued sjeeddy 





128 96S I61'T Z80'T eS6'T £e6'1 6SF'1 e61'T $26 #19 1v04 Butmp pivog Aq peproep sjveddy 
980'81 €29'S1 ZIZ‘ IT 108'TT 2£6'6 102'I1 LS¥'SI 280°Z1 929'0I 0Z¥'8 pivog Aq pepep oq 04 [8303 39N 


2199'S Z80'F 86's 18'b Z0'L $60'6 L¥9'S 6FL'> 0298 eer'e 1veA BULINP UACIPYITM 10 p9y}79g 
e9L'8I eoL'9r LILI Z89'S1 996'9I 962'0% FOI'6I 9€8'91 OF1'FI eos‘ Il sv04 BuLNp pivog e10jeq Joquinu [BO], 
929'9 FEL'9 826'9 £022 SSI'Z 862'8 OIZ'R PELL 00F'9 SLL's ivf Supp (300) paroyue sjaddy 
21021 1Z0'01 61Z'0I 6262 892'6 86611 68°01 Z02'6 OFL'L $20'9 Ivo Jo ZuyuuTseq 48 Zurpued sjveddy 


961 SP6I Pr6I *8P6I ZF61 161 OF6I 6861 8e6r 2e61 (910yn D 8D UsYD}) HLVLg GB], 









































SHUNGAIOUd TVNYOANI GNV TYNYOT GANIAWOO 
L661 NI G4ZINVOUOUY SVM GUVOd AONIS STVAddV XVL ALVLSA TVA JO AUVWWOAS 














le zoe isr0 lors 06 le or |e’ ‘es'c | zou" ls6't hve ove 





SHLINOJ 6 — T YAHOLOOC — [ AUVONVE — OFGT 
| 





| | | | \| | ] 
SLL 'ze9 |Ol'l 62h SPI |'908'9 sz¢'o | 86L'T | 


Zel's |s0L'b |29F +98. eres 
It || isst | |— | g - ITIZ 


¢ 819430 ITV 


-- OF _ - ee +9 1Z ¥ WO, 10 4OBIQUOD 
$92 7 a joes Iz [z8z 
Ol Vn oe c9e'F | 








peaoig sji0dayy 
quBpuejeg 105 
HVUare_ JOT 

WF] WOROW 
qUBpUajeg oO] 
BHUid OL 
peynejed suonoy 





4stIQeIsy 0} suoTNeg 

POmo]y-sIq Sy10dey 

Hodey 10; s}senbexy 
1830. [—pelejuq suonoy 





“i 
O 
ZB 
Re 
oF 
J 

2 £ 
oF 
Ad 
5 

= 
























































1330. [—NOD LAID Jowedng 0; peaouey suonoy 


ier] TV, 





























NOBIAIG: GLVTIEddy 











Ch6I ‘AUVMNAg 
SSANISNA TIAIO UOX NOLSOP AO ALIO AHL AO LUNOO TVdIOINNW 








| 
lo-eto'sco'ts |st6's jae’ sre oe leve'e lose aoe ez hee 0 he lex | 


panuruo) — SHLNOJW 6 — [ YH#AOLO - [ AUVANVE — OFGT 


soe" hrvars 








890'¢ loe-cors ez'222'202'rs lees’ LLYV'% leoe oIP her's 00g loo $8 ree = (BZ LOT 


PLI 00°T 9FZ €& ST 96 Zor I eP T ST SZ z 
_ — — pant m= = — ¥ lai T Z & £ 
988 6'69T j98'S9I'ZZe  (826'T |999'T ae 92 ¢ 628 29 6F1 Tg zs 


80s‘F \leosors ZE°L09‘088$ + (Z22'S 822 oat veo" ett | jer 








<) 
= 
ise] 
7 
na 
~ 

















syuewZpne 


WMspq Aq peaug 


pense] suonnoexg 
IMg-UON Aq perojyug 


SPAT 
jo 


qunouy 


ueulssiZy Aq pelejuq 





Mususpne SByUrelq [SO], 
yuemeeiZy Aq perezuq 








queueeisy Aq Ayieg 0q}1eN 





UoHVeAlesey J9jY—[VUy Aq perejyug 
HNoD uedo—sy, Aq perajzuq 
DoNwAsseY J33;y¥—[SUyL Aq porsjuq 
qMoD uedQ—euy Aq pessjug 
MOH IHAID Jouedng 03 spweddy 
WMOD [ewipns sursidng 03 speoddy 


Hueuspnr syyureyy jo yunoury eBvseay 








pesi2A0y—7 NOD [eorpne eureidng 03 speeddy 
E8F ‘D Sk6I “3%g Jepuy pezeprposucyD sese_y 





pey0e}19g—4.m0Z |wrorpne eureidng 0} sjweddy 









































peuyy—tMoD jeorpur sureudng 07 sweddy 





e 
&. 
fo} 
& 
i 
c 
=] 
Qa 
8 
Q 
i-4 
o 
cs 
& 
5 
$ 
= 
> 
° 
& 
© 
& 


SLNEROGOS ,S44LLNIVIT SLNEMOGOS SLNVINI4EQ] “WOQ—NOISIAIC] GLVTIgday 





























panuyuoj—CP6l ‘AUVNWOAg 
SSHNISNG TIAIO HOX NOLSOG AO ALIO AHL AO LUNOO TVdIOINAW 








OE eee he Vee Nee Rl SER Nee CEs EY ONL a LGV UNY LJVa.Leav 







































































oo 
=~ "Soo °° EF6I “3S Jopun aostid 07478 94} 0} S90N0},US JO MOTAGI OY} 103 BOTSTAIp OF ETTedd¥ O43 UI AjUNOD YjoyNg ul Shep [wuonrpps ouyu 10; 4us ssoNSN! COI], » 
= “AYANOD 10489010 AA UT AoU1077Y 3OLI}SIC] Aq SpuTeTduI0D F] — 9707 
a Z61 {SOr't Z2P'T 1Z8'T T68‘T +98'8 198 609 &% 002 Z8E 92L'F L26' SS cht ee Sa ie T830.L 
ct 99 OF  9t &P a Zel F9I IF 0 LI 8% #82 62z 8t Be re ae er ae 40780010 
od Lai O06F ox 269 966 c0e'e z 9% rat 28 8¢ 160% Silt St9'T Tee Tt tn oe WBS 
6Z 6¢ P 6€I 6ST 18¢ £1 06 0 Z €% ard L2e Ter ane et ra qynour4}g 
82 29 Och. ra | bre 06¢ LI 09 0 tI It 6F% L9€ 96F ha eS Sect ee 1OJ2ON 
0 z 0 9 0 9 0 z 0 0 0 z ¥ > ane ea yoRONGUSN 
6 60% 19€ ele clP ¢09'T LI 09 z OF FZ 089 Z00'T eee ee ee xese[PPIN 
| z L 19 9 ZI éIl ai tI 0 z It oF 6g ae ea Sr ae ge ee eurysdure Fy 
S 8 99 8¢ zg 19 0&% 1Z € 0 91 Te IST Oot ee ee ae eae uepdaey 
& 0 € 91 I rd cd 0 I 0 0 4 It 0% ed Gases et ae batt tba | 
8 ce 89 9¢ elt s9 F08 ¢9 1 0 6 16 rLg S&% a Oro sen fe fe ee ated | 
a z I Il I a ty) 0 0 0 I € L Oe eas Ae soyng 
= SZ tF lz Zar 1¢ 19 9€ 68 £ T es 628 962 4 eg ae rcp ee 1owstig 
~ > 8I 6S 91 +9 101 z - I t &I Le OF ee ee a oTysy og 
= 0 KOI rat se 9¢ rer OL £ 0 & $s 1 eZ ee par een om s1qeysaeg 
y Zz Zz Zz Zz Zz 5 Zz z > 4 Zz Z z 
oF | PEE | EER EE | GE | EE | P SESE DEERE EEL | | EE | gb 
*stel deees | e | fe | a, | Se |b lbeeel Pec! glee] fa | ge | oe 
ail ece| ag | 8) GE) HE] a eg de] tel EL EE EE I GE as ag 
gee) roSef | Be | © | €e | “§ | a leacE] fs] “22| EF | | g | #2 
uc) SRie | of) F | F| a | 2 |PEGa| en8| gee] 22] 2] TF] °* 
SaSVO ‘'TIVNIWIYO 








9rP6T “OF ANN ONIGNG UVHA AHL YOU LYNOO WOMANS AHL 
= JO SSHNISONG TVNINIYO AHL OL FAILVIAU SNUNLAY AHL JO LNANALVLS UVINAVL UNV LOVULSdV 








S90'0E SPUry [TS Jo pesodsrpun 18307, 





Oot g09°Sz 





Sirs FI¢ FrE's Zee'tt 





est LP Les 882'T 
119 PST 6S¢'% She's 
s¢ 9 s¢ 6LE 
re6 8¢ L¥e 9F0'T 
9 0 I 
s&s $9 268 
z 4 eI L 
8 Lot 28 
a or z 
rE aL TZ 
0 9 0 
6€ 96 SF 
or Le Z 
9 4 #9 LI 




















eyo] sHOL 8}081}U0D 80], syoy, 
49930 10}0W lv 210 1030 
Aymbg 

















Aing-u0N 280 ¢-NON easvy suor 
1970.1 




















AVI 








QF6I ‘I 410f ‘ava 4O ONINNIONG LV 40 amsoasiaNQ umanON 1 o1quy 








SaSVO 'TIAIO 





€§ ‘€ ‘OD ‘961 “LG HLIM DONVITANOD NI TIONNOD IVIOIGAL AHL OL LUNOD 4O SXUWIO AHL AM Gav 


9r6I ‘O€ ANN ONIGNG UVAA AHL UOA LUNOO UoruadaAs 
HHL 40 SSHNISNd TIAIO GHL OL GALLVTGU SNUNLAY AHL 40 LNAWALVLS UVINAVL GNV LOVULSAV 








4 


“gcc °O SEEI “Ig JOpUN TOSstId 07878 OT} 0} 90793098 JO MOTAGI OY} 103 BOISTATP OF ETTEdde ey} UI AQUNOD FoyNg al SAep [suoHIpPps SuyU 10}; 4us ssonsnt eo1uL 





= 
— 
(2) 
z 
=) 
(2) 
oO 
J 
= 
— 
2) 
— 
Q 
=) 
-= 


*[8}13 10J 3.4N09 JOpIEdNs O43 JO JOPsO Aq SIMO 401.13STP UII PO1IO;SUVIA OIOM SEES OFT WONG ay “70 





HUY [OL puwy 








C) 
= 





oO 
7 


a 
os 
oO 








[= 2 oo 




















SP eee 8 oe eS 
2 2 = ¢.2 22 @ 











conooouaonrnooos 
g BR 





, =.2 © eis 


J oe ee i 


j—) 








or 
OFT 
Z 
61Z 
0 
PAS 
et" 
oT 








SHOT | S40], | 839813 |] s12N3O | SHO] 
20 | 1030W | -40D tv | 210 


810], 
1030 


87081} 
“009 


OL | soy 
20 40,0 














8104} Ay 
ra wee Aymby INVONGAEG] 1g 


“LO 40 B90UQ HO AMLLNIVIG 1g¢ 





@010AIC 
' SLUNOD LOMLSIG] NOUd STVAONTY 











SLIUAA TYNIDIUG 





aVaX GHL ONIUO( CXURLNG GESVO MEN 40 BEGMON 


c PGS LL 





Sa8VO ‘TIAIO 








panusyu05—9r6l ‘08 ANN ONIGNA UVAA AHL WOd LUNOO AOruadnAs 
GHL JO SSHNISNG TIAIO GTHL OL GTAILVTIGY SNYUALAY AHL JO LNAWEALVLS UVINAVL GNV LOVULSAV 














co 
~ 
o 
oO 
= 
7 





Ltt 
068 
£6 
99 
0 
£92 
el 
L2% 
£ 
61Z 
0 
88 
8I 
oI 


o © 
) 
2 6 
_ 
o + 
_ 


REPORT 
mw non oeoemUcemlmlUCMlUCOUC PHCUCOOUhUC«C SW UH 


ww an onweorelcecalelcrmntlcCOlUcrFlCUO 








owrwrooaeontnnmennuor @ 


o 
o 


0 

















820430 810.) SHO], 
aN nid 2990 1090 | SoBIQUOD Iv 
ia A4uOf-NON auor 


210 41070-FW 82081}U0D ‘ ’ Ame 


810430 | #0], 8110], “Al eeu, 
1830. 
































asIuy, SasVvD £ QSL 
SIVIay, 40 YRERON 


S4S8SVO ‘TIAID 


panurju0j—9r6l ‘OF ANN ONIGNA UVAA AHL YOU LUNOO UorugdaAs 
GHL JO SSHNISNG TIAIO GHL OL GAILVIAHY SNYNLAY AHL JO LNAWALVLS UVINGVL GNV LOVULSAV 

















“[BpX} 10} 3.N0 JOpIOdNS OY} JO JOPIO Aq #}.NOO 4OEASTP UIOIF POLIO;TUWI; 10M OSES OTT AOUS UI “PON 
yeeeeeeeee gormuw weno TFT put) 





44 


m 


ae Te ee SU ON EU NGL Vs GV Le VL GNV LOVULSaV 





























































































































~~ 
= 66 JUBpUEszECT 10; [H}O], | 00Z'S YNUrGT_ 10g [BIO], 
a : : | 
a, set | eu | oz |ox joo | oe jie |seeler [er |ser| re | vo | sor|ss | [oj er |ore|eulorle |e |r jo . — 
6I | re |Z 9% | 1 0 zt | 62 | 2 z ¥ z t or |¢ z ¢ I 12 | or |8 0 0 0 Brees * * * 49789070 M4 
sg | 66 | sr | St | zo | 6 | IF | 62 | oz | St | ze | et | ze | o¢ | 6 or | ze | 2 cor | Fez | && | Zz ¢ oe et alee PPP POS OyNE 
¢ wm is z z I Zz zr 10 0 8 I I L £ 0 6 z e 9¢ | 9 I 0 0 "* *qynouéyg 
et {ee | 1 ¢ 6 0 t 1 |Z ¢ L I t 9 I ¢ 8 z st | ze |9 0 0 Spe steers 41O}ION 
a wt me _— _— sa ha ies oak a = _ _ po and _ po — pee as — ont _ a v-senee ** *goyonquey 
62 | FL | at 16 oz | Tt tr | oo je ct | cee | 9 Lt | ee | * es iw is 6¢ | cor} ot | 0 0 —S) \oaeae  * + **@891PPHAL 
0 0 0 |0o 0 0 0 l I I z 0 0 0 0 0 0 0 0 0 0 0 0 iu eae oaryedue yy 
= 9 zo | 8 € € t w it Im | et [8 0 w% |Z I er | 1 or | zs |9 0 0 a +s *uepdure ry 
im * z I I 0 0 I I 0 0 0 0 0 0 0 0 0 0 I I 0 0 0 RS eee cece ss  UEUuBL 
3 61 | 89 | ¢€ or |& € 9 61 | 8 I ae € we | I oe it or | 22 | st | 0 0 Oe ae ee | 
oe 0 0 0 0 0 0 0 0 if 0 0 I 0 0 0 0 0 0 0 0 0 0 0 0 send 
- 8 ee ics 0 0 I 9 wz |e z z I z st |Z z 9 0 zt jos |9 0 0 “DD ieeeenires oIsg 
S 0 8 I 0 0 I I 9 I 0 z I 0 z I I 0 0 z or |e 0 0 me pee esse eurysys0g 
= 0 zr 10 0 0 0 0 0 0 0 0 0 I I 0 0 I 0 I I 0 0 0 ea ctexeretteey a1quysusEg 
-= 
2 
3 Piel oaleleatoteigtatbietclaletelltielatzigatiests 
seisi¢igi¢gi¢igi#z#iéegisiz#i¢i¢gil egréigi#zgi¢igizgié¢iagigi &€ 
& | ¢3 s|¢ s | ¢ s | 3 & | ¢ si¢2 s|32 ¢|¢ 24N009 
aqaugaug LON aqugaugo 000'I$ 4z4O 000‘T$ OL OOSS 00S$ OL 00ZS 00Z$ NVHL s8a'T agugaug LON aquaaug 
INVGNGAGG) 4Og 441LNIVIG 4Og 
SLOIGUZA AuOf 40 HAEWON AULA R 
SHSVO 'TIAIO 
~ penurju0d—9Or6l ‘08 ANON ONIGNA UVAA AHL WOT LUNOO UOIUAdNS 
Som! 


GHL 40 SSHNISONd TIAIO AHL OL GALLVITY SNYALAY AHL JO LNAWALVLS UVINEVL AGNV LOVULSdV 





0 
Lom 
col 


REPORT 


P.D. 144 




























































































SaSVO TIAIO 





801 621 
Sor OF LI ze OF ececcececsces s1B}I0.], peurqui0g 
poskeechueeawwaelanen THO], 
Ze £% SFr Z Z 9% t 9 Z £ Z 2% Z Z 9% 

ye I £ 9 I 0 0 0 0 0 0 0 0 0 0 he Gee 194989010 
€1 t 62 t ¢ 91 z z z g Zz eI ¢ Z 4 ee qIOgNg 
0 0 - 0 0 0 0 0 0 0 0 0 0 0 ee Cee qynousyg 
0 I 0 0 0 z 0 I 0 0 I I 0 I ee CER HIO}ION 
0 0 0 0 0 0 0 0 0 0 0 0 0 0 ee Coe eee T yoyonyuey 
91 6 & 0 I ¢ 0 0 € 0 0 ¢ . ¢ Pe Cee x980[PPty 
0 0 0 0 0 0 0 0 0 0 0 0 0 0 ee Cee aurysdureyy 
z z I 0 I 0 0 ¢ 0 0 0 I 0 0 GQ  [eceeeeteeeeeteeee eee uepdureyy 
I 0 0 T 0 0 0 0 0 0 0 0 0 0 ee urpuesy 
I z € I 0 I a 0 0 0 € Zz 0 0 Pa Ce xoesy 
0 0 0 0 0 0 0 0 0 0 0 0 0 0 Pe CR song 
. 0 0 0 0 - 0 0 0 0 I I 0 I ee CR jorsug 
I z t 0 0 0 0 0 z 0 0 I 0 0 OS JMeter a ee omTysy Og 
0 0 | 0 0 0 0 0 0 0 0 0 0 0 0 Gy Fete rtetorng a1qeysaseg 

SHOL s}yI0 | 83081} sywoL RHO] 8)0B13 SHOL SHO] 8}0813} s}IOL syO]L = 810], S$}IO] | 87081} 

BYyYIO | 1000/KW -u0g 1ayIQ | 1030/KW -u09 w2NO | 10,0/W -u0g w2yIQ | 1090; u0g wqO | 10390; -u0g 

INVANYdIG(] HOU 000'T$ 4440 000°T$ OL OOSE 00S$ OL 00ZS 00Z$ NVHL sea] LLND09 
nae 44LLNIVIG 204d SONIGNIT 
SONIGNIA AUNL-NON JO UAEWNON § 219%. 





panusquoj—or6l ‘O€ ANO ONIGNA UVAA AHL YOU LUNOO YOruadAS 


AHL JO SSHNISNd TIAID AHL OL GALLVITY SNYOLAY AHL JO LNAWALVLIS UVINAGVL GNV LOVULSAV 





4 





P.] 



































































































































S 90z'87—Spupy [T¥ Jo pesodsrp [%0,1, 
a 
a; 68 | 990s 62'S 6 908°LI 8 seeeeses sss @rMOT PeuTquIOD 
ee | soo'e | eer | szz| ish} zor | 1 z g I zoe | 6os‘e | tes‘It] 6ez'z | 0 g r ee a THIOL 
0 61z o | ze | 6F | 96 o |] t I I ee | oo 8t6 o1z 0 £ a BL err eaassareeesceened 19489010 4 
0 zez't | ot} 611 | 9ez]| ose 0 0 0 0 96 | ose't | sso'e | cz 0 0 0 i ers eos se sneer se ren mung , 
0 se i ok: ¢ a 0 0 0 0 z le 0lz oF 0 0 0 a Pea cerns s eo ovr eres qynours}q 
I +9 sz | 6 or | se 0 0 0 0 sz | Ist z9¢ 101 0 0 0 i peter ere rsrees sete FIOHON 
0 I 0 0 I 8 0 0 0 0 0 0 0 0 0 0 0 O  frrrrrtttte sete goqonguey 
az 169 zer| ce | 6F | 002 0 0 t 0 ue | 1e9 099' | ose 0 0 0 D ceaebeddaieitie: xOs9[PPIN 
2 se | 6 or | 1 ¢ e 0 0 0 0 f ra cL or 0 0 0 i Beret enenernotnenng exrqedure yy 
S z og 9% | 6 g raat 0 0 0 0 66 | 88z zre'l | oz 0 0 0 "S coeabiibbbicbas. uepduey 
CO o ' I ' Z I 0 0 0 0 0 ¢ oe 7 0 0 0 “ED sietainteided Adelaide upyUBsy 
a 0 SIZ ec | ce | eo | #8 0 I 0 0 og | oz z60'l | 861 0 0 0 OO a a xosey 
D 0 z 0 0 0 I 0 0 0 0 0 0 z z 0 0 0 0 * song 
Q o 61z 9 | oc | 19 | gz 0 0 0 0 1z | Ser 909 891 0 0 0 0 "Joust 
4 0 oF or | 2 9 gl 0 0 0 0 1 8 €8 6z 0 0 0 i. Peetesr sears ysnes eurysys0g 
0 8 z I 0 Fed I 0 0 0 I 6 98 61 0 0 0 0 “+++ > -eiquysuseg 
819430) SHOT, | 810], | 870813 (812410) SHO] | SUMO] | 8}08I} 6107) FIO] sHOL $}98I} /810N}O) SHO], | SO] | $0813 
Iv | 2°10 | 20001N “U0 | TV | 20490 jz070y | -U0D | ITV | 2eMO | JOI0W | -UCD | IV | 2°00 1070] -00D 
fm Aymby SSIMEEBLO La0day 8,"OLIGAY NO SSIMEEHLO | LUOdAY B,YOLIGDY NO A4N009 
“td 280f-NON auaf 
40 GmsodsIqQ) ATIVNIY 9 A9GSL 
SASVO TIAIO — 





panuyju0d—9r6l ‘Of ANNO ONIGNA UVAA AHL YOA LUNOO WOTMAdAS 
GHL JO SSANISOG TIAIO FHL OL GAILVIAY SNUNALAY AHL JO LNAWALVLIS UVINAVL AGNV LOVULSaV 


© 
a 
_ 








a 
at 





Sze 


6LL 





T 
0 
I 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


cooeo eo eo oe oO nw CO oOo + elo 


o 

















s 
6FI 
eI 
6& 
0 
&F 
z 
re 
0 
aI 
I 
8I 
¢ 
+ 


cosoeoeo eo eo oO oO OM oO Aa ole 











99 
Ire 
9% 
6e 
I 
sZt 
€ 
6g 
or 
9€ 
t 
ee 
ot 
0% 


¥ 
Sot 
z 
88% 
tI 
4Z 





qynowAlg 
AIOHON 


autqeys9g 
a[quysuivg 





syiO | eo] $140], 82083 | B124IO 


Aqqyn 4a} 4030 
aay _— Iv 430 Ww 


=O tv 


810.5, 8210], 
22410 10904 





#3081} 
“u0y 





8}10 J, $10, 
42930 41070K 








a010AIg 
' GaNIO(NGY LOG w1avIU J, 


44unf-NON 





aaor 





ZALLOVN] GEYEV LON GNV ‘IVIM], ONLLIVAY GNV HNSS] LY “MI SIGVINl BISVD 


£481 





Sa48VO ‘TIIAIO 








panusju0j—or6l ‘Of ANNO ONIGNA UVAA AHL UOA LUNOO WOIwaAdAS 
GHL AO SSUNISNE TIAIO AHL OL GTAILVIGY SNYNLAY AHL dO LNAWNALVLS UVINGVL GNV LOVULSAV 











— eh MMIRAANANLASR SSRN CEE a SEV EEG ONG OP 2 OUNGNL VLD GV iila Vib UNV JJVdLs&V 


P. 





“39990P SIG} UO JO PesodsrpuN sesYO [OG* Fula ve] :voysses [v113-01d Ul BulrweY 10354 JOHOOP O[G¥t14-UOU OY} OF PS11e;SUBIy PO19pPsI0 
910M SIZ ‘yep e[q¥isy-uoU OY} UO jo pesodsIp 10M QOZ ‘188A STR Po104801 O10M GOT /HJOyNg Ul J@XOOP O[Q¥IIZ-UON] OYZ OF Pe1IO}SUvIy USeG PY Ses¥O RI Z*{ 188A 4SUTT “970 








F 
— 
Pa 892‘08—SPUury [18 ‘Jo pesodsrpun 180, 
AY 


£16'% COl'ee SHO peurquicy 





£4 #4 802 s[BIO.L 
98 ze eee 43489010 





8&P 18h ZaP 06 ear a er HIBS 
% 6g 6 bL **qynourd|q 
Lz 08 19 ¥8Z *** * JOON 
0 9 0 0 "er *goyonqUuBN 
gg 981 LP Sit x980(PPIN 
3 at £ ¥ ve 
8 £9 Lad 281 set 
¥ val or ¢ 8 
81 Te ¥g 91 ole 64 
0 0 9 0 z ¢ 
6% oe 99 0g ¥6Z SlZ ty it fos 
or 9 Iv It 1% 08 oP a1tgsyslog 
s ¥ 9¢ &% 8& £6 SZ Sapa hitb ts ejquysuivg 


i) 
=) 
oO 
Z 
=) 
2) 
2) 
— 
< 
— 
2) 
_ 























12430 1030 -u09 Vv 2430 1030 -u0g 


Ayinby 





ALNQOD 











4uos-NON auor 





GALLOVN] GEXUVIY SUSVD ONIGOION] 40 GESOdSIGNQ ONINIVAEY SASVO 8 298] 
SAS8VO TIAIO 


panuyjuoj—9r6l ‘08 ANNO ONIGNA UVAA AHL YOA LUNOO UOTUAadAS 
GHL dO SSHNISNd TIAIO AHL OL GTAILVIGY SNYNLAY AHL dO LNAWALVLS UVINAVL GNV LOVULSAV 

















for) 
~~ 
a 


REPORT 


P.D, 144 








Sre'Z—eivec snopaoid uy earjovU! pexsvUl spuTy [Te Jo 1470.7, 


















































9 06% 263 at. SS leer STS}, pourquioy 
9 06% 99 8 8st 062 Le 692 Sok —— << S830, 

0 9 0 z & It g ST TZ ee ee ee ee 48789010 
0 Z Ze 99 err 681 9 901 891 aa ee oe 419528 
0 1s 2 & 9 9T T © LI a We Ce rae qynourdlg 
0 el 8 ¥ T ZI 9t 9g bad ee Me ce es ae WOON 
0 0 0 0 0 9 0 T 0 ar Reet e Per et Rhs 2189 qoyonzueNy 
0 eze 0 I £ * e SI 68 Pe Coe eee xoso PPI 
9 or g 0 0 9 € € ai ae ee ee ee earysdure yy 
0 £ z T 0 £ 0 a 61 oes te ee ee a uepdureyy 
0 ¥ tt) 0 0 z I z ¥ z *  UIpyueag 
0 ? 0 I 0 I 0 - 2 es Cee ee 
0 I 0 0 0 = 0 x 0 Pa Cee eee + + song 
0 v 0 z T or 0 62 GL me Gee oe eee [oIslig 
0 4a Z £ T 6 T z + So ae tts ** *gatgsyIeg 
0 9 & z 0 91 T 8 91 9 “ afquysuleg 

610410 SIO], 8S}I0O], 83081} s194IO 8}I0 7, SHOT 8}0BI} 
AVION lv | 42430 | 1070W “u0H Iv | 20 10;0W | “80H 
pus Ayinby 
— UO s-NON auor ALNQOO 
Suva X SQOIAGUY NI GALLOVN] GaNUV SASVD 6 AGB 





SA8VO ‘TIAIO 








penusjuod—9Orel ‘Of ANNO ONIGNA UVAA AHL UO LUNOO YOIuaAdAS 
GHL 40 SSHNISNG TIAIO GHL OL GAILVICY SNYUNLAY AHL dO LNAWEALVLS UVINAVL GNV LOVULSEV 





44 


-3@300P Sry} UC JO PesodsrpuN sesTO [Og*T FUTAVO] :NOTSSeS [wrIZ-C1d UT BUyIVSY 10358 JOHOOP O[GQVTI}-UOU OY} OF POLIO;SUBIy POLSPIO 


@10M SIZ 1J@90P e[qurIsj-uoU ey} UO Jo pesodsrp e10M QOZ {189A STY} PO10}S91 GIOM GOT /AOYNG Ul 4OxOOP o[q¥rsy-uON] OY} OF Pel19j}SUYIy USSG PSY SeSUO BTL‘T IBOA SUT “970N 





PPV VG CANIS VINSUNS GVA Sb GUY LaliVO) adUldddlis 
HHL AO SSANISOg | ITAIO AHL OL AAILVICUN essen aHL 40 LNAWALVLS HYVINAVL AGNV LOVULSAV 


I 
C 






























































ae 
—_— 
ra) OST'I—Spury [T¥ jo Sayjouu! pexseu [HO], 
a 

$s £0 8éI : 706 ( —t—t—‘(‘éC tt [8,0], peurquicg 

g 01 9% 62 rat TZ 1g L¥I 29g Pos ee Ce reo, 

0 al g g 7 gI 9 ra GL TL |rvececcesceecesesees s0y00030 

I 8 rat bai + sI ZI 19 II pe Ce ylopng 

0 61 0 0 z L 0 t 82 Q  eceeeeeeteeerereeees qnowtyg 

0 £% t t 0 tI ZI 8Z 18 ne Ce WIOHON 
= 0 0 0 0 0 0 0 0 0 QO eveeeeteeeterescees seqongaey 
— 
S 0 0 I 0 1 I 0 or &L G . oeesseveceesencroees anes 
=) ¥ ¥ T 0 0 T 0 £ 6 HF  —_ | eveccececcceesececcs e. sryedure xy 
8 0 £ 0 0 0 0 I z z a Co uepdurey 
= 0 0 0 0 0 0 0 0 9 0 |eeeeeteetereseeereees unquesg 
= 0 0 0 0 0 £ PS 8 cP Bs Fawenececeseresvesseesews xoevy 
ra) 0 0 0 0 0 0 0 0 0 0  eceeerteeteteseeeee ees soxng 
P 0 9 0 g I z 0 91 69 Poms Perrerrerererereeee eg 

0 9% I 0 0 7 I I g Lo [eeeeetetteeseeeeeees onueeg 

0 z + I 0 8 rat z 6 Fae Ce orqvieureg 

sPTO HO], SHOL #08} 810910 SHO, sHOL, so8sy 
AVION tv 210 1070W “a0 tv 210 am - “00H 
pus Aymbq 
@010AIC 
4a0f-NON auor 11K009 
uvaX SEL ONINO( BALLOVN] Gaxuvy SasVD Or A981 
Sa8VO TIAIO 








panurjuod—Or6l ‘06 ANON ONIGNG UVAA AHL UOA LUNOO UOIWAdAS 
GHL dO SSHNISNG TIAIO AHL OL FAILVIGU SNUNLAY AHL dO LNAWALVLS UVINAVL GNV LOVULSAV 


S 
N 
= 





“UOTSee8 [¥1I}-G1d oq} at GAUp ECT Pu¥ uO 





uono; Aymbg eq} ut shep 










































































Ry 862 ‘seeeo Aymbgy ay s}y9UT OY} UO SBuyIvEY puL ‘pearwm sem Ainf  YOIYM UT A] 4B SUOT}O" Jo STeII} 1OJ SABP ETF EpNpoUr (ZI eqBI, Cog) FOUN ur sermf ynoyyM SAEP O28 OVLes 
—_ 
brH'T—spury [T* pessraustp [870], 
shep 54680'F 0 est 09F a. |  ,,  eetesesss STO], peurquiosg 
SPLe'l SIL’z 0 est $8 eZ 9IT 98T OF 68% Ooze a teat eee 8Te70.], 
bP £h% 0 ¢ 0 0 € z I cai &I my “eee cae ee 18489010 
ozs err 0 ¥ 6¢ 6¢ eit Itt eI 146 e¢ ee ett eres eee eee AoyNg 
gI €8 0 SI c 0 0 L 0 8 ll yee Ce qanous}g 
#1 SIt 0 8Z Il S 0 Il I 0g +P (ee Ce HIOJION 
e 0 0 0 0 0 0 0 0 0 0 ee Ce yoqonquey 
12z 98F 0 0 0 0 0 0 0 0 9 ee Cee xoso[ppt 
ra 8 ce 0 * - I 0 I * 9 L Pe Cee antyedwezy 
a OL LLt 0 LII z g 0 68 1% 82 991 mM gti ae uepduiey 
he : : : : p ; 7 : > “ge th Tt: Sy piteee 
a ine ‘. : . . . ‘ ; , = ae Serer ‘ie 
0 0 0 0 0 0 0 0 0 0 0 ee Ce seyng 
9% SZI 0 0 I : 0 $ 0 S Pat Pt ee Ce jong 
tI 08 0 8 z 0 0 £ 0 0 0 I RIERA SS? | ee 
Kl ol 0 z ¥ I 0 8 0 £ 8I Blan” wie is ie e[quysuieg 
S10(sseg [VIEy, 819430 8310, [, sy 830814 819430 8310.5, 8710], 82081} 
“ine ane “—_ N kynba lv 19430 103,0W/W -u0g lv 12430 10,0} -u0g 
puw Ayinby @010AIG] 
Burpnpay au f-NON auor ALNNOO 
Ainp-aon 
“las Pees UVEA ONIBOG AISSINSIQ] SASVD BALLOVN] IT 21981 
= TI PIGS L SASVO "1IIAID 
a panusu0j— Orel ‘Of ANOC ONIGNA UVAA AHL YO LYNOO UOIWAdAS 


HHL AO SSHNISNGA 'TIAIO AHL OL GAILVIRT §S 


NUNLaY AHL JO LNAWALVLS UVINEVL GNV LOVULSdV 








144 











283 lez es leor 6LE'T |229'S 
626'F 96% |T&T 849° |0E8's 
418 |49 |S@ rs9 | 6|FOS T 
0ZL'S 6h 0eL'% 


[—) 
= 
oO 
N 


| 
T8S‘T ||/F98‘OI [Z19'Z 
SPSS ||L18'2Z |2z9'9 
1g9 ||€ST'9 |1zZ 
$28 Z86'T 


Or 
S6r'F 


Es 
= 
= 
~ 


O9'ZhF'L 


gen 
gsssssessssses 


19 19 101 


oe 


RANKL 

ag ong 
Oo =m 0 
~~ 


ae 


SS3S8S 
HORNA 


= 


lon 
_ 


omrysy seg 
q1quysuseg 


“0 © 6 a} ode 


8888S8SS5S85S5 
SORSOKRANSCHOCHHONR 
WTGHORKR FHA GH 
SHRHSOCSaHNSSS 


81919 O 
Lied 
DD 

ow 


























ASWOoO 




















yaudy 
so3uZ 
OW O4¥j8q [Voy 
pesory 
suoleI}sIUIMIPy 


BULAV] puv uorseseq] 
poyuioddy 


810}BA1@BU0D 
seseD) Me 
oro Ag 


soldjU9 [BUIaL 


eo10AIgy 
i) 

saseD) Mo 
A E- 


pus sazvognied 
soujug peut 


seei0eg) Aymbq 
SEBS OUST [VOY 


Pepiocey siedeg 
qaoddng ejuredeg 
Peaory s}unos0y 


peryug srapaQ 
pus seei00q] 10410 


4 
—_ 
Ss) 
A 
5 
Q 
) 
4 
<i 
5 
B 


pejuioddy seojenry 


POParY 919907 


euvsu] ‘jueWpIUIUIOD 





pejutoddy suvtpiens 

































































suo vy o7839q [voy 

















aAL0ETION saa smouoalg sumuouq—aLvaoug 














(s74n0D ayngoLg 9Y} fo saprumwmoy aayousturupy ay} fg pasodaid 2]90,) 
or6I ‘I€ ‘OUd ONIGNA UVAA UOA ALVAOUd AO SUALSIOAU AO SLUOdAU 




















. 
* 
4 z e Ps : . % 
. ‘ ‘ ‘ - 4 . 
. . ’ ’ 
‘ 
. t 4 e : . / 
‘ ‘ 
» . 
$ . : i a* . 
: ‘ 
* Ps 2 
< * . 
2° 
> 
7 . 
* ‘ . 
. 
« ‘ ’ 
® : . - 
; ‘ 
. 7 . t 
x *. 
. 
* . ° 
Te ‘ *y t ‘ bg 
» . : : “ 
. _— Z , oil 
: . 4 F . e* 
: = . 4 . “ ; 
‘ i r ° . a) * 
“ . * 
’ . 
, , ‘ . . . 
e 7 . ® 4 
‘ ° . 
° 3 . 5 Z Peek ‘ 
. 2 
7" 3 : y c 
. + . 
. " “ . 
- ‘ 
‘ 
. . . . ’ ¢ 








